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Summary of Appeal Decision:  RJM Enterprises, Inc. is appealing 
its jurisdictional determination (JD) by New Orleans District 
(MVN) for property located in St. Charles Parish, Louisiana.  
The Request for Appeal (RFA) challenges the significant nexus 
determination and asserts that a significant nexus does not 
exist between the tributary/adjacent wetlands and the nearest 
downstream traditional navigable water (TNW).  The appeal is 
found to have merit, and the jurisdictional determination is 
being remanded to MVN for reevaluation and reconsideration.   
 
Background Information:  With cover letter dated 8 March 2007, 
RJM Enterprises, Inc. (RJM) submitted a wetland delineation 
report1 to New Orleans District (MVN) and requested an approved 
jurisdictional determination for a 41.5-acre tract in Luling, 
St. Charles Parish, Louisiana.  The report concluded that 
36.1 acres of the tract met the criteria for wetlands based on 
standard Corps of Engineers methodology.  By letter dated 3 May 
2007, MVN determined that the map included with the report 
correctly delineated the wetlands on the tract.  MVN determined 
that the wetlands are adjacent to a tributary which is a non-
relatively permanent water.  In accordance with the Rapanos 

                                                 
1 Report by Conestoga-Rovers and Associates; Administrative Record (AR), p. 12-6 to 
12-23. 
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guidance2, MVN conducted a significant nexus analysis.  MVN 
determined that a significant nexus exists between the 
tributary, the tract in question and all similarly situated 
lands and the tidal part of Cousins Canal, a traditional 
navigable water.  Accordingly, MVN determined that the wetlands 
on the tract were jurisdictional and subject to regulation 
pursuant to Section 404 of the Clean Water Act (CWA). 
 
Information Received and its Disposal During the Appeal: 
 
33 C.F.R. § 331.3(a)(2) sets the authority of the Division 
Engineer to hear the appeal of this jurisdictional 
determination.  However, the Division Engineer does not have 
authority under the appeal process to make a final decision 
regarding jurisdictional determinations, as that authority 
remains with the District Engineer.  Upon appeal of the District 
Engineer’s determination, the Division Engineer or his Review 
Officer (RO) conducts an independent review of the 
administrative record to address the reasons for appeal cited by 
the appellant.  The administrative record is limited to 
information contained in the record by the date of the 
Notification of Administrative Appeal Options and Process (NAP) 
form.  Pursuant to 33 C.F.R. § 331.2, no new information may be 
submitted on appeal.  Neither the Appellant nor the District may 
present new information to MVD.  To assist the Division Engineer 
in making a decision on the appeal, the RO may allow the parties 
to interpret, clarify, or explain issues and information already 
contained in the administrative record.  Such interpretation, 
clarification, or explanation does not become part of the 
administrative record because the District Engineer did not 
consider it in making the decision on the JD.  However, in 
accordance with 33 C.F.R. § 331.7(f), the Division Engineer may 
use such interpretation, clarification, or explanation in 
determining whether the administrative record provides an 
adequate and reasonable basis to support the District Engineer’s 
decision. 
 
1.  MVN provided a copy of the administrative record (AR) to the 
RO and to Mr. Trepagnier.  The AR is limited to information 
contained in the record by the date of the NAP form.  In this 
case, that date is 9 June 2008. 
 

                                                 
2 Grumbles, Benjamin H. and John Paul Woodley, Jr.  2007.  Clean Water Act Jurisdiction 
Following the U.S. Supreme Court’s Decision in Rapanos v. United States and Carabell 
v. United States.  Original guidance released June 5, 2007.  Revised guidance released 
December 2, 2008. 
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2.  A site visit/appeal meeting was held on 9 May 2009.  The RO 
prepared a draft Memorandum for Record (MFR) summarizing the 
meeting and site visit and supplied a copy to Mr. Trepagnier and 
MVN on 15 May 2009 for comment.  Based on comments received, a 
final MFR was prepared on 4 June 2009. 
 
3.  During the appeal meeting, it was discovered that there were 
three items in the MVN files which apparently had not been 
included in the AR provided to the RO and to Mr. Trepagnier. 
Copies of the following documents were made and distributed: 
 
    a.  Letter dated 29 June 2007 from RJM (Paul Hogan) to MVN 
requesting the JD be revisited in light of the Rapanos guidance. 
 
    b.  Aerial photo of site vicinity with drainage area 
identified.  
 
    c.  Aerial photo of site vicinity identifying “similarly 
situated” wetlands. 
 
Jurisdictional Determination Background:  Regulations, Guidance, 
and Court Cases 
 
In 1985, the U.S. Environmental Protection Agency (EPA) General 
Counsel signed the Migratory Bird Memo, which opined that 
movement of migratory birds across state boundaries could be 
used as a link to interstate commerce.  The Corps, in preamble 
language to its 1986 regulations, adopted the EPA legal memo as 
the “Migratory Bird Rule” (MBR).3  The MBR generally allowed the 
Corps to assert CWA jurisdiction over nearly all natural water 
bodies, including wetlands that were used or could be used as 
habitat by migratory birds.  In 2001, the MBR was invalidated by 
the U.S. Supreme Court’s decision in the Solid Waste Agency of 
Northern Cook County (SWANCC) v. Corps, which held that 
isolated, intrastate, non-navigable waters could not be 
regulated under the CWA based solely on the presence of 
migratory birds.  Following the SWANCC decision but prior to the 
decision in Rapanos (discussed below), it was generally believed 
that a water body (including a wetland) was subject to CWA 
jurisdiction if it was part of the U.S. territorial seas, a 
traditional navigable water, any tributary to a traditional 
navigable water, or a wetland adjacent to any one of the above.  
                                                 
3 The “Migratory Bird Rule” was not a rule or a part of any Corps or EPA regulation, 
but instead consisted of examples in a preamble published in the Federal Register.  
The preamble language was never subject to notice and comment rulemaking procedures 
under the Administrative Procedures Act, and was never codified in the Code of Federal 
regulations (CFR).  Instead, it was advanced as a basis for asserting jurisdiction in 
a guidance memo. 
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In addition, isolated wetlands and other waters might be 
considered jurisdictional where they had the necessary link to 
either traditional navigable waters or interstate commerce.  In 
2003, EPA and the Corps provided joint guidance in Appendix A4 of 
the Advanced Notice of Proposed Rulemaking on the CWA Regulatory 
Definition of “Waters of the United States.” 
 
In 2007, as a result of the U.S. Supreme Court Rapanos decision,5 
EPA and the Corps, in coordination with the Office of Management 
and Budget and the President’s Council on Environmental Quality, 
developed a guidance memorandum (Rapanos guidance6).  The Rapanos 
guidance requires the application of two new standards, as well  
as a greater level of documentation, to support an agency JD for 
a particular water body.   
 
The first standard, based on the plurality opinion in the 
Rapanos decision, recognizes regulatory jurisdiction over a 
water body that is not a traditional navigable water if that 
water body is “relatively permanent” (i.e., it flows year-round, 
or at least “seasonally”) and over wetlands adjacent to such 
water bodies if the wetlands directly abut the water body.  In 
accordance with this standard, the Corps and EPA may assert 
jurisdiction over the following categories of water bodies:  
(1) traditional navigable waters, (2) all wetlands adjacent to 
traditional navigable waters, (3) relatively permanent non-
navigable tributaries of traditional navigable waters, and 
(4) wetlands that directly abut relatively permanent, non-
navigable tributaries of traditional navigable waters. 
 
The second standard, for tributaries that are not relatively 
permanent, is based on the concurring opinion of Justice Kennedy 
and requires a case-by-case “significant nexus” analysis to 
determine whether waters and their adjacent wetlands are 
jurisdictional.  A significant nexus may be found where a 
tributary, including its adjacent wetlands, has more than a 
speculative or insubstantial effect on the chemical, physical and 
biological integrity of a traditional navigable water (TNW).  
Consequently, the agencies may assert jurisdiction over every 
water body that is not a relatively permanent water (RPW) if that 
water body is determined (on the basis of a fact-specific 
analysis) to have a significant nexus with a TNW.  The classes of 

                                                 
4 68 F.R. 1995-1998. 
5 Combined cases of Rapanos v. United States and Carabell v. United States. 126 S. Ct. 
2208 (2006). 
6 Grumbles, Benjamin H. and John Paul Woodley, Jr. 2007, 2008. Clean Water Act 
Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United States 
and Carabell v. United States. Original guidance released June 5, 2007. Revised 
guidance released December 2, 2008. 
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water body that are subject to CWA jurisdiction, if such a 
significant nexus is demonstrated, are:  (1) non-navigable 
tributaries that do not typically flow year-round or have 
continuous flow at least seasonally, (2) wetlands adjacent to such 
tributaries, and (3) wetlands that are adjacent to but that do not 
directly abut a relatively permanent, non-navigable tributary. 
Revised Rapanos guidance,7 issued on 2 December 2008, further 
addressed specific issues, including traditional navigable 
waters, adjacency, and the determination of relatively 
permanently waters.  
 
Implementation of the Rapanos decision requires the Corps to 
strive for more thoroughness and consistency in the 
documentation of jurisdictional determinations.  To meet this 
requirement, the Corps now uses a standardized JD form.  
Instructions for completing the form are found in U.S. Army 
Corps of Engineers Jurisdictional Form Instructional Guidebook 
(Guidebook).8  The Guidebook clarifies terms commonly used in the  
form, presents an overview on jurisdictional practices, and 
supplements the form instructions. 
 
Jurisdictional Setting for the Current Appeal: 
 
MVN based its decision on a finding that Peterson Canal is a 
non-RPW.  Therefore, MVN was required to perform a significant 
nexus determination.  Accordingly, in order to assert 
jurisdiction over the wetland area in question, MVN must 
demonstrate that a significant nexus exists between Peterson 
Canal and its adjacent wetlands and the nearest downstream TNW.  
The nearest TNW is the tidal part of Cousins Canal on the south 
side of the pump station.  Since that section of the canal is 
subject to the influence of the tide, that part of the canal is 
navigable water of the United States9 and thus is a TNW as 
defined in the Rapanos guidance. 
 
Basis for Appeal as Presented by Appellant  
 
Appellant’s Reasons for Appeal:  The appellant states that MVN 
failed to correctly apply post-Rapanos guidance regarding 
regulatory jurisdiction by not demonstrating that the area in 

                                                 
7 Grumbles, Benjamin H. and John Paul Woodley, Jr. 2008. Clean Water Act 
Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United States 
and Carabell v. United States. Revised guidance released December 2, 2008. 
8 The Guidebook was issued on June 1, 2007 as Regulatory National Standard Operating 
Procedures for conducting an approved jurisdictional determination and documenting 
practices to support an approved JD.  Information on Rapanos related memorandums, 
guidance, forms, guidebooks, etc., may be found at www.usace.army.mil/cw/cecwo/reg/. 
9 See general definition of navigable waters at 33 C.F.R. § 329.4. 



question has a significant nexus with a traditional navigable 
water (TNW) that is not speculative or insubstantial.  In 
particular, the appellant asserts the following specific reasons 
for appeal: 
 
1.  The statement by MVN in Section III(C)(2) of the Approved 
Jurisdictional Determination Form (JD Form) that the “commitment 
of valuable state resources and personnel to monitor water 
quality in Lake Catouatchie are indicative that the occurrence 
of discharges from the pumped and drained areas upstream affect 
the chemical, physical and biological integrity of Lake 
Catouatchie are more than insubstantial or speculative” is not 
conclusive.  The mere existence of a water quality monitoring 
station proves nothing and clearly the post-Rapanos guidance 
requires more than the aforementioned self-serving statement.  
 
FINDING:  This reason for appeal has merit. 
 
DISCUSSION:  The administrative record does not contain any data 
from the water quality monitoring station on Lake Catouatchie to 
support the conclusion that water quality has been impaired or 
that the chemical, physical, or biological integrity of the 
waters monitored by the station have been impacted.  As noted by 
the appellant, the existence of the monitoring station is 
insufficient grounds to infer an impact to water quality from 
upstream discharges. 
 
ACTION:  MVN should provide data from the water quality 
monitoring station to support the conclusion that water quality 
is or is not impacted by upstream discharges and/or provide a 
statement from the Louisiana Department of Environmental Quality 
about why a water quality monitoring station is in this 
location.  The statement that “commitment of valuable state 
resources and personnel to monitor water quality in Lake 
Catouatchie are indicative that the occurrence of discharges 
from the pumped and drained areas upstream affect the chemical, 
physical and biological integrity of Lake Catouatchie are more 
than insubstantial or speculative” should be removed from the 
significant nexus analysis unless it is supported by a fact-
specific analysis. 
 
2. MVN failed to properly document and substantiate all of the 
factors required under the significant nexus evaluation.  
Specifically, MVN has failed to show a significant correlation 
between the functions of the tributary, wetlands adjacent to the 
tributary, and the TNW. 
 

6 
 



7 
 

FINDING:  This reason for appeal has merit.      
 
DISCUSSION:  Based on the U.S. Army Corps of Engineers 
Jurisdictional Determination Form Instructional Guidebook10 
(Guidebook), a significant nexus determination must be done for 
non-relatively permanent waters and any wetlands adjacent to 
non-RPWs that flow directly or indirectly into TNWs.  The 
significant nexus determination should include a fact-specific 
analysis and documentation of ecologic and hydrologic factors, 
among other things.  The Guidebook states: 
 

[F]ield staff will explain the specific connections 
between the characteristics documented and the 
functions/services that affect a TNW.  Specifically, 
an evaluation will be made of the frequency, volume, 
and duration of flow; proximity to a TNW; capacity to 
transfer nutrients and organic carbon vital to 
support food webs; habitat services such as providing 
spawning areas for important aquatic species; 
functions related to the maintenance of water quality 
such as sediment trapping; and other relevant 
factors.11  
 

The Guidebook further states that: 
 

[T]he evaluation will also consider the functions 
performed cumulatively by any and all wetlands that 
are adjacent to the tributary, such as storage of 
flood water and runoff; pollutant trapping and 
filtration; improvement of water quality; support of 
habitat for aquatic species; and other functions that 
contribute to the maintenance of water quality, 
aquatic life, commerce, navigation, recreation, and 
public health in the TNW.  This is particularly 
important where the presence or absence of a 
significant nexus is less apparent, such as for a 
tributary at the upper reaches of a watershed.  
Because such a tributary may not have a large volume, 
frequency, and duration of flow, it is important to 
consider how the functions supported by the wetlands, 
cumulatively, have more than a speculative or 
insubstantial effect on the chemical, physical, or 
biological integrity of a TNW.12   

                                                 
10 Joint guidance issued by U.S. Army Corps of Engineers and Environmental Protection 
Agency on June 1, 2007.   
11 Guidebook, p. 55 
12 Guidebook, p. 55-56.  
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The specific factors considered by MVN for the significant nexus 
determination in this case are found in Section III(C) of its 
Approved Jurisdictional Determination Form (JD Form).13  MVN 
states that the wetlands on the project site are adjacent to 
Peterson Canal, a non-RPW,14 and that there is a hydrological 
connection between the wetlands on the project site and Peterson 
Canal.15  MVN further states that Peterson Canal flows into the 
non-tidal part of Cousins Canal, a relatively permanent water 
(RPW).  MVN notes that Peterson Canal and the non-tidal parts of 
Cousins Canal are located within a leveed system for flood 
control purposes and that water from Cousins Canal is pumped 
through a pump-station structure into an unprotected section of 
Cousins Canal subject to the ebb and flow of the tides. 
 
While MVN lists a number of characteristics of the wetland and 
tributary,16 the administrative record does not contain an 
analysis of how these factors constitute more than a speculative 
or insubstantial effect on the chemical, physical, and/or 
biological integrity of the TNW (tidal Cousins Canal). 
 
ACTION:  MVN should determine and document for the record if 
there is or is not a significant nexus that has more than a 
speculative or insubstantial effect on the chemical, physical, 
and/or biological integrity of the TNW.  The significant nexus 
determination should contain a fact specific analysis of each of 
the functions that the wetlands and the tributary provide and 
should elaborate on why the nexus between the onsite wetlands 
and waters and the TNW is or is not significant and why it is or 
is not more than speculative or insubstantial.  The analysis 
should focus on how each function performed by the onsite 
wetlands and the tributary affects the physical, chemical and/or 
biological integrity of the TNW.  The administrative record 
should be revised accordingly to reflect this analysis. 

                                                 
13 AR, Section 10, p. 5. 
14 See Part 2 of Section III(C) of the JD Form.  In that section, MVN refers to 
Peterson Canal as an RPW.  This reference is apparently a clerical error, since Part 2 
is used only for non-RPWs, and Peterson Canal is referenced as a non-RPW elsewhere on 
the JD Form and in the AR. 
15 On the JD Form, MVN specifically stated that “a hydrological connection between this 
wetland and Peterson Canal is maintained via cuts in the spoil bank along Peterson 
Canal.”  During the appeal meeting, Mr. Hogan pointed out that there were no “cuts” in 
the spoil bank, but that the spoil bank did contain a single culvert.  MVN agreed to 
this correction of the record, as shown in the Memorandum for Record prepared by the 
Review Officer summarizing the appeal meeting (Appendix A). 
16 MVN noted the following characteristics of the tributary:  (1) artificial canal, 
(2) 30 feet wide and 10 feet deep with vertical side slopes, (3) substrate composed of 
silts and muck, (4) intermittent but not seasonal flow, (5) 20 or more flow events per 
year, (6) average of 77 days a year with 0.1 inch of rain or more, (7) discrete 
confined flow controlled by a pump.  MVN considered three wetland areas totaling 
372 acres as the “similarly situated lands” for the significant nexus analysis. 



3. MVN failed to show how the non-relatively permanent water 
(non-RPW), with only intermittent flow, affects the chemical, 
physical and biological integrity of the TNW. 

FINDING: This reason for appeal has merit. 

DISCUSSION: See above discussion. 

ACTION: MVN should determine and document for the record if 
there is or is not a significant nexus that has more than a 
speculative or insubstantial effect on the chemical, physical, 
and/or biological integrity of the TNW. The significant nexus 
determination should contain a fact-specific analysis of the 
flow characteristics of the tributary. 

CONCLUSION: 

I find that the reasons for appeal cited by RJM Enterprises, 
Inc. have merit. The jurisdictional determination is remanded 
to New Orleans District for reconsideration and reevaluation 
based on comments detailed above. The final Corps decision will 
be the MVN District Engineer's decision made pursuant to my 
remand. 

J. Walsh 
rigadier General, U.S. Army 

Division Engineer 
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Appendix A 
Memorandum for Record 

Appeal Conference and Site Visit 
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Appendix A - continued 
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Appendix A - continued 
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