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Summary of Decision: The Appellants submitted a Request for Appeal (RFA) on November 7, 
2011. The Appellants objected to the permit denial and conditions, such as those lowering 
dredging tonnage limits relative to previous year's allocations and imposing other limitations; 
citing ten global reasons for appeal in addition to other issues associated with each of the denied 
or declined permits. These other issues are largely a restatement of the combined reasons for 
appeal, but have been separated out as they specifically apply to each of the permits. The ten 
global reasons for appeal and the permit action-specific issues are addressed in this appeal 
decision. 

This Appeal of four declined proffered permits and one denied permit does not have merit. No 
further action is required of the Districts. 

Background Information: The Kansas City District (NWK), which is part of the Northwestern 
Division (NWD), and the St. Louis District, which is part of the Mississippi Valley Division 
(MVD), considered eleven (11) permit applications from eight (8) commercial sand and gravel 
dredging companies requesting authorization of new or continued sand and gravel extraction 
operations in the Missouri River from its confluence with the Mississippi River (river mile [RM] 
0) upstream to Rulo, Nebraska (RM 498). As stated above, this administrative appeal decision 
covers the combined appeal of five (of the 11 total) Regulatory permit actfons by Missouri River 
commercial dredgers. The combined request for appeal (RF A) involves Appellants from both 
MVDandNWD. 

The Districts' consideration of the proposed dredging projects is detailed in the "Missouri River 
Commercial Dredging Final Environmental Impact Statement", February 2011 (FEIS). The 
Record of Decision (ROD) was signed on 31 March 2011 by Colonel Anthony J. Hofinann, 
NWK District Commander. Both the ROD and the FEIS were included in the administrative 
record. The ROD concluded that permits will be granted to Holliday Sand & Gravel Company, 
LLC; Capital Sand Company, Inc.; Hermann Sand and Gravel, Inc.; Con-Agg of MO, LLC; 
J.T.R.~ Inc.; and Limited Leasing Company. Further, the conclusion reached in the ROD is that 
requests for authorizations for Master's Dredging Company, Inc. and Edward N. Rau Contractor 
Company, and for Capital Sand Company, Inc. to expand their operations between river miles 40 
and 50, are denied, based on the analyses and resulting conclusions, which are contained in the 
ROD's supporting documentation. 

Activities to be conducted under the permits include dredging of river sediments from the 
navigable waters of the lower Missouri River (LOMR), extraction of suitable sand and gravel, 
and return (discharge) of some of the dredged material into the river. These activities are 
regulated under Section 10 of the Rivers and Harbors Act. Discharge of dredged material into a 
navigable water of the United States is also regulated under Section 404 of the Clean Water Act 
(CWA). 

The Project Area, as described in Section 1.3 and 2.2 of the FEIS, consists of the lower 498-mile 
reach of the LOMR. This reach is divided into five segments for defining alternatives and 
conducting environmental analysis. The segments were based primarily on the intersection of the 
LOMR with major tributaries, bedrock geology, slope breaks, width of the alluvial floodplain, 
and the USGS gage locations where the sediment supply was likely to change and could be 
measured, in order to facilitate a more specific environmental impact assessment and enable the 
USACE to better determine the appropriate dredging level for each segment based on the local 
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bed material load. The segments include St. Joseph (RM 391-RM 498), Kansas City (RM 357 -
RM 391), Waverly (RM 250 - RM 357), Jefferson City (RM 130 -RM 250), and St. Charles 
(RM 0 - RM 130). 

Commercial sand and gravel extracted from the LOMR is processed and distributed at sand 
plants adjacent to the river, some of which are owned and operated by Appellants; there are 18 
existing plants. 

The table below! lists the previously authorized, 2004-2008 annual average, and Appellants' 
proposed dredging quantities by river segment and dredging company.· The table also lists the 

four alternatives considered in the FEIS; the shaded alternative in each segment is the Districts' 
Environmentally Preferred (permissible) Alternative. 

Annual 
Previously Average Proposed No Action Alternative Alternative 

Segment Authorized (2004-2008) Action Alternative A B 

St. Joseph Total 360,000 326,928 1,lS0,000 0 350,000 . . ~60,900 . 
Holliday 360,000 326,928 1,150,000 0 350,000 860,000 . 
Sand 

Kansas Total 1,300,000 2,520,107 4,060,000 0 540,ooo• · · 1,230,000 
City 

Holliday 1,300,000 2,520,107 3,060,000 0 S-40,000.; 1,230,000 
Sand 
Master's 0 0 1,000,000 0 .. 0 0 
Dredging 

Waverly Total 1,254,492 815,505 1,005,600 0 500,000 · 1,140!000 
Holliday 500,000 446,385 
Sand 

340,000 0 270,000 77~;000 . 

Capital 754,492 369,120 665,600 0 230,000 310;000 . 
Sand 

Jefferson Total 1,286,736 1,633,852 2,750,000 0 430,000 980,000 
City 

Capital 1,017,292 1,354,427 2,000,000 0 360,000 810,000 
Sand 
Con-Agg 175,000 159,571 250,000 0 40,000 100,000 
Hermann 94,444 119,854 500,000 0 30,000 70,000 
Sand 

St. Total 3,532,022 1,706,895 4,384,400 0 370,000 840,000 
Charles 

Capital 576,466 136,463 1,034,400 0 . 30,000 70,000 
Sand 
Hermann 205,556 118,666 500,000 0 30,000 60,000 
Sand 
Jo tori 1,550,000 461,704 1,550,000 0 100,000 230,000 
Dredging 
Limited 1,200,000 990,062 1,200,000 0 210,000 ~80,000 

Leasing 
Edward N. 0 0 100,000 0 0 0 
Rau 

Total by Alternative 7,733,250 7,003,287 13,350,000 0 2,190,000 5,050,000 
Environmentally .. 5,88!),000 : 
Preferred Alternative 
Total 

•This is the target quantity, following a three year phase in. 

1 From document prepared by NWK staff, on 21December2010, titled "Draft MO River Dredging Permit 
Decision"· 
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The Districts' August 2009;"Missouri River Bed Degradation Reconnaissance Study Report,,. 
concluded that recent changes in average water surface and river bed elevations have occurred 
along major portions of the LOMR. The District noted that the greatest degradation had taken 
place in those portions of the LOMR that had experienced the greatest amount of dredging. 
Commercial dredging contributions to river bed degradation (the .lowering of the elevation of the 
river bottom) were treated in the FEIS and ROD and were a central factor in the decisions on all 
eleven permit applications considered in the FEIS, including the five that are the subject of this 
appeal decision. Factors other than commercial dredging that are related to degradation such as 
reduction in sediment loads by dams, flow modification by regulation, major flood events, dikes 
and structures, river cutoffs, and commercial dredging for sand and aggregate were sufficiently 
and closely considered in the FEIS and ROD. 

The ROD concluded that limitations on the quantity by segment, and also strict requirements to 
disperse or spread-out operations over a wider geographic area are necessary to ensure 
corrimercial dredging projects on the LOMR are in the overall public interest and in compliance · 
with the CWA Section 404(b )(1) Guidelines. The Districts' decision included a limit on the 
amount of sediments extracted from any five (5) mile reach by the Appellants. 

· The allocations among dredgers in the proffered or denied permits are derived from and 
generally proportional to the recent (2004-2008) averages, .with the exception of Holliday. The 
Holliday allocation in the Kansas City segment is less than the recent average (540,000 tons vs. 
2,520,000 tons), whereas, the Holliday allocation in the adjacent St. Joseph (860,000 vs. 327,000 
tons) and Waverly (1,140,000 vs. 816,000 tons) segments is greater than the recent averages. 

Following the receipt of the initial proffered permits and the denial from NWK and MVS,'the 
Appellants submitted an RF A to NWD and MVD. The Appellants RF A was forwarded to and 
evaluated by the Districts as a request for reconsideration, in accordance with the requirements 
of33 C.F.R. § 331.2. That reevaluation is described in the joint NWK and MVS District 
Reconsideration Memorandum, Memorandum for Record, Subject: Reconsideration of Proffered 
Missouri River Commercial Dredging Permits, 7 September 2011 (Reconsideration 
Memorandum). Proffered permits were provided to the Appellants following reconsideration 
·with changes described in the Reconsideration Memorandum. · 

The Appellants' RF A was received by NWD and MVD on Novet.nber 7, 2011. 

Appeal Review Standards: In accordance with the Corps Administrative Appeals Process, the 
Division Engineer will disapprove the entirety of or any part of the District Engineer's decision 
only if he determines tharthe decision on some relevant matter was arbitrary, capricious, an 
abuse of discretion, not supported by substantial evidence in the AR, or plainly contrary to a 
requirement of law, regulation, an Executive Order, or officially promulgated Corps policy 
guidance. The Division Engineer will not attempt to substitute his judgment for that of the 
District Engineer regarding a matter of fact, so long as the District Engineer's determination was 
supported by substantial evidence in the AR, or regarding any other matter if the District 
Engineer's determination was reasonable and within the zone of discretion delegated to the 
District Engineer by Corps regtilations, 33 C.F.R. § 331.9. 
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"Relief Requested": The Appellants requested that the Division Engineer reverse the FEIS, 
Record of Decision and that they be granted the tonnage amounts requested in their original 
permit applications. Alternatively, and at a minimum, the Appellants requested that the Division 
Engineer issue commercial dredging permits with tonnage amounts no less than the amounts 
previously authorized. 

APPEAL EVALUATION, FINDINGS, and INSTRUCTIONS to the DISTRICT 
ENGINEERS 

Information Received and its Disposal During the Appeal Review: 

33 C.F.R. § 331.3(a) sets the.authority of the Division Engineer to make the final decision on the 
merits of appeals. The Division Engineer does not have authority under the appeal process to 
make a final decision to· issue or deny any particular permit; that authority remains with the 
District Engineer. Upon appeal of the District Engineer's decision, the Division Engineer or bis 
RO conducts an independent review of the AR to address the reasons for appeal cited by the 
Appellant. The AR is.limited to information contained in the record by the date of the NAP. 
Pursuant to 3 3 C.F .R. § 3 31.2, no new information may be submitted on appeal. Neither the 
Appellant nor the District may present new information. To assist the Division Engineer in 
making a decision on the appeal, the RO may allow the parties to interpret, clarify, or explain 
issues and i.p.formation already contained in the AR.. Such interpretation, clarification, or 
explanation does not become part of the District's AR, because the District Engineer did not 
consider it in making the decision on the permit action. However, in accordance with 33 C.F.R. 
§ 331. 7(f), the Division Engineer may use such interpretation, clarification, or explanation in 
determining whether the AR provides an adequate and reasonable basis to support the District 
Engineer's decision. 

The administrative appeal was evaluated on the Districts' administrative record, the Appellants' 
Request for Appeal, and discussions at the appeal conference and site visits with the Appellants 
and the District. 

REASON 1: The Dredgers appeal the tonnage limits imposed on each individual dredger in the 
proffered permits in that the adoption of these. limits is arbitrary and capricious and that tonnage 
limits are based on inaccurate and incomplete data. 

FINDING: This reason for appeal does not have merit. 

ACTION: No action is required. 

DISCUSSION: In the RFA, Appellants argue that: 1) The calculations and rationale upon 
which the imposed tonnage limits were based are incorrect or used incomplete data; 2) D~ta 

concerning the cause of river degradation was omitted; 3) The tpnnage linlits were based upon 
unsupported and incorrect presumptions; and 4) Long term river degradation cannot be attributed 
to commercial dredging.and that limiting commercial dredging would not positively ~mpact bed 
degradation. 
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During the appeal conference, the Appellants clarified their assertion that the Districts' analysis 
is flawed because it compares the dredgers' output to the bed load measured for only one 
particular year (2007), thus companng the river as it existed at one point in time to dredging over 
a ten-year span (1998-2007), The Appellants asserted that, in ordedo establish any correlation 
between dredging practices and flow amounts, the Districts should have compared annual 
dredging numbers with the measurement of the river for the correlating year. 

First, the Districts' calculations and rationale are contained in Sections_2.4.1, 3.4.6.3, and 
Appendix A of the FEIS. The Appellants raised concerns regarding the calculations and 
rationale upon which tonnage limits were based during the permit evaluation and the Districts 
addressed these concerns in Section 3 of the ROD. This argument represents a technical dispute 
between experts. While the Appellants dispute the Districts' methodology, we find that the 
Districts' analysis was well-reasoned and supported in the record. 

Second, the AR in Appendix A of the FEIS ·describes the data sources and methods used to 
analyze potential impacts of dredging on river bed degradation. This includes an analysis 
perf01med to estimate bed material load as a component.of the sediment budget, the analysis of 
hydroacoustic bed elevation data, and an analysis to determine whether segments at three gage 
locations were in equilibrium. The Districts included data and details that support the 
geomorphic descriptions and analyses in Sections 3.4 and 4.2 of the FEIS. 

Third, the AR provides ample and compelling evidence that degradatfon is occurring. The AR 
shows, in Section 2.4.1 of the FEIS, "Rationale for Setting .Alternative Dredging Amounts", that 
available evidence suggests that commercial dredging has exacerbated river bed degradation on 
the Missouri River. In addition, the FEIS and ROD clearly identified multiple factors 
contributing to degradation and do not attribute degradation to dredging only. Section 3.4.6.3 of 
the FEIS,, "Potential Causes of River Bed Degradation", identified several factors that may be 
contributing to degradation in the Kansas City and other segments of the LOMR. These include 
reduction in sediment loads by dams, flow modification by regulation, major flood events, dikes 
and structures, river cutoffs; and commerciafdredging for sand and aggregate. Each of these 
factors is then discussed in that section of the FEIS. Based on the FEIS conclusions, the Districts 
concluded that there is evidence that dredging has' contributed to degradation at several locations 
on the LOMR. The analyses show a strong correlation between the locations, time frames, and 
quantities of dredging in the LOMR fill:d degradation of the river bed. The Districts concluded · 
that dredging contributes to degradation by removing considerable atI?.Ounts of sediment from the 
river bed r~lative to the available annual bed material load. 

In the ROD, under "General Comments", page 3-32, the Districts cite the Missouri River Bed 
Degradation Reconnaissance Study (Reconnaissance Study). Congress authorized and 
appropriated general investigation funds through the Energy and Water Development 
Appropriations Act of2008 for the Reconnaissance Study. The Reconnaissance Study, 
completed in 2009, evaluated effects of degradation on federal and non-federal infrastructure 
along the LOMR. The study looked broadly at the causes of and potential solutions to river bed 
degradation of the Missouri River between Rulo, Nebraska and St. Louis, Missouri. The findings 
demonstrated that river bed degradation in the lower 498 miles of the Missouri River is the result 
of a combination of causes. The study concluded that data collected·over the previous 15 years· 
suggest that the increased dredging take, working in concert with the Missouri River Bank 
Stabilization and Navigation Project (BSNP), has become the dominant ca11se of river bed 
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degradation.(p..2?) The Districts' EIS for the Appellants' projects evaluated five separate and 
distinct river segments: St. Charles (river mile [RM] 0 - RM 130; Mississippi River to Osage 
River); Jefferson City (RM 130 - RM 250; Osage River to Grand River); Waverly (RM 250 -
RM 357; Grand River to Blue River); Kansas City (RM 357 -RM 391; Blue River to Platte 
Riv~r); and St. Joseph (RM 391 - RM 498; Platte River to Rulo, Nebraska). 

During the appeal conference the Kansas City District explained, as detailed in the FEIS (Section 
3.4.6.3 of the FEIS, "Potential Causes of River Bed Degradation") that there is a strong 
correlation between the historic level of dredging and the rate of degradation. The FEIS, 
Environmentally Preferable Alternative was determined to be the highest level of dredging that 
was expected to result in no more than slight degradation in the future. · 

Further, the Districts concluded that the annual extraction limits of the proffered permits would 
result in no more than slight degradation in the short-term and long-term. As discussed in 
Sections 4.2.1.l, 4.2.1.2, and 4.2.1.3 of the ROD, the effects of dredging on infrastructure, 
federally listed species, and cultural resources are directly related to the amount of degradation 
that is expected to occur. If degradation is limited to "no more than sligh~ in the short-term and 
long-term'', then the effects on these three resource areas are expected. to be minimal. The 
Districts concluded and the record shows that more than slight degradation in any segment of the 
river woul.d result in additional expenditi.rres in those segments for infrastructure repair, 
maintenanc;e, and replacement and would increase the potential for levee failure and jeopardize 
billions of dollars in investment protected by the regional levee systems. The conclusion reached 
in the ROD sh9ws that the .alternative that resulted in no more than slight degradation is the 
Least Environmentally Damaging Practicable Alternative (LEDP A), in compliance with the 
Section 4:04(b )( 1) ·Guidelines of the CW A, and is not contrary to the public interest. 

The AR shows that the Districts' position on imposing constraints on dredging, even though it is 
only one of many contributing factors to degradation, is a reasonable conclusion based on. the 
analysis of the FEIS. 

Finally, the fourth part of this reason for appeal is the Appellants' contention that the Districts 
did not demonstrate that limiting commercial dredging will positively impact bed degradation. 
The Districts concluded, in Section 4.2.2.2 of the FEIS, that aggradations could occur in areas 
affected by past dredging when proposed dredging would be less than past dredging. Further, the 
Districts found that additional analysis of historic dredging data suggested that if dredging in 
degraded areas around the existing sand plants was reduced, that dredging levels might be · 
allowed to increase somewhat outsi<ie the degraded areas. The Districts' decision of overall and . 
localized tonnage limits is supported in Sections 2.4.l , 3.4.6.3, and Appendix A of the FEIS. 

While Section 4.2.2.2 of the FEIS concludes that aggradations could· occur in areas affected by 
past dredging when proposed dredging would be less than past dredging, it goes on to state that 
because the Missouri· River Bank s .tabilization and Navigation Project (BSNP) was de~igned to 
maintain a self scouring navigation channel that reduces deposition, the BSNP qiay prevent a 
degraded reach from recovering even if commercial dredging is reduced. Even so,_ the AR shows 
that the Districts have outlined a course of action to monitor data and information as it becomes 
available during the permit and dredging cycle in order to determine whether dredging tonnages 
can be increased incrementally within some or all segments. 
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While the Appellants have suggested that the adoption of tonnage limits is arbitrary and 
capricious and that limits are based on inaccurate and incomplete data with differhig 
considerations and pot.ential conclusions (along with proposing a different approach to the 
analysis), we find that the Districts' analysis was reasonable and well supported in the AR. 
Althougµ competing methodologies exist, the methodology used by the Districts had a rational 
basis and took into consideration the relevant factors. 

Under the "arbitrary and capricious" standard, a finding wjll be given deference unless it has no 
reasonable basis. In other words, to be "arbitrary and capricious" there would be an absence of a 
rational connection between t4e facts found and the choice made. There would be a clear error of 
judgment; an action.not based upon consideration of relevant factors, an abu~e of discretioh, 
failure to be in accordance with law, or failure to observe a procedure required.by law. [Natural 
Resources Defense Council, Inc. v. United States EPA, 966 F.2d 1292, 1297 (9th Cir. 1992)] 

The Districts' decision was not arbitrary and capricious. The AR shows a rational connection 
between the facts found and the Districts' conclusions and decision. There is no identifiable 
procedural or ·substantiv~ reason to remand the decision on this reason for appeal. 

As a result, this reason for appeal does not have merit. . 

REASON.2: The segments, ·fixed segment boundaries, and tonnage limits within the segments 
are arbitrary, not supported by the administrative record, and contrary to USACE's stated 
objective of reducing concentrated dredging in areas of the LOMR. 

FINDING: This reason for appeal do~s not have merit. 

ACTION: No action is required. 

DISCUSSION: In the.RF A, the Appellant stated that the segment boun,daries are arbitrary and 
bear little relation to the risk of degradation or the operational characteristics of the dredging 
industry. 

The AR shows that in Section 3 .3 of the FEIS, the Districts concluded that it was appropriate to 
break the river up into.segments scientifically based on natural factors in~luding major 
tributaries, bedrock geology, slope breaks, width of the alluvial floodplain, and the US 
Geographical Survey (USGS) gage locations where the sediment supply was likely to change · 
and could be me<l!>ured. The record shows that the method the Districts employed is 
scientifically backed and reasonable. 

Next, limitation of tonnage is addressed above in this appeal decision document under the first 
reason for appeal, so only a brief summary is provided here. The AR shows, in Section 2.4.l, 
3.4.6.3, and Appendix A of the FEIS, the tonnage limits within the segments were identified 
through the Districts' review of factors including the record of previous dredging totals, analysis 
of bed-material load estimates, and recent and historical degradation and the effects of that 
degradation on the various environmental factors. 

While the Appellants assert that increased aggradations in some areas should serve as the basis 
for increasing dredging allocations, the Districts' analysis suggests ¢.at recent ~ggradatiqn is not 
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confined to the times and locations where dike modifications have occurred and is.likely the 
result of increased flows in the past few years, along with a reduction in commercial dredging. 
Section 2. 7 of the FEIS identifies the Environmentally Preferred Alternative and ·explains why it 
was selected. Section 4.2 of the ROD discusses the key environmental' and public factors 
discussed in the FEIS and identifies the Least Environmentally Damaging Practicable 
Alternative. In addition to the Appellants' proposed project, the Districts analyzed the no action 
alternative and alternatives that wotild allow less tonnage to be removed from the LOMR, .rui 
depicted in the chart inqluded in the 'Background Information', above. The Districts identified 
the Environmentally ,Preferred Alternative and explained why it was selected in Section 2. 7 of 
the FEIS. In Section 4.2 of the ROD, the Districts discuss the key environmental and public 
factors considered in the.FEIS and identify the Least Envirorimentally Damaging Practicable 
Alternative (LEDPA)2. 

As stated above in response to Reason for Appeal No. 1, the analysis completed under the FEIS 
was reasonable and well supported within the administrative record. The Districts had a rational 
basis and took into consideration the relevant factors when identifying 'seginents' within the 
rivers' reach, and are therefore not arbitrary and capricious. 

As a result this reason for appeal does not have merit. 

REASON 3: The Districts did not consider the effects of the BSNP, upstream dams, and other 
structures that reduce water flow and contribute to bed degradation in determining tonnage liillits 
for the dredgers. · 

FIND~G: This reason for appeal does not have merit. 

ACTION: No action is required 

DISCUSSION·: In the RF A, the Appellants indicated that the Districts did not consider the 
effects of the BSNP, upstream dams, and other structures that.reduce water flow and contribute 
to bed degradation in determining tonnage limits for the dredgers. The Appellants asserted that 
the construction of dams, reservoirs, and other structures that reduce water flow under t}le Flood 
Control Act of 1944 and the creation of the BSNP are major contributqrs to river degradation. 
The Appellants asserted that the Districts were arbitrary ill limiting the scope of the.FEIS and 
refusing to consider these structures, which are controlled by the USA CE, in therr analysis of 
river bed degradation. The Appellants stated that, without co~idering all major causes of bed 
degradation, it is impossible for the Districts to assign a causal risk relationship due to dredging 
activiti~s or determine whether reducing dredging activities will have any significant benefit to 
reducing bed degradation. 

2 The Corps is bound by the Clean Water· Act Section 404(b)(l) Guidelines (Guidelines), which were published by the 
Environmental Protection Agency, at 40 CFRPait 230 on December 24, 1980. The fundame~tal precept of the Guidelines is that 
discharges of dredged or fill material into waters of the United States, including wetlands, should not occur unless it can be 
demonstrated that such discharges, either individually or cumulatively, will not result in unacceptable adverse effects on the 
aquatic ecosystem. The ·Guidelines specifically require that "no discharge of dredged or fill mate~ial shall be permitted if there is · 
a practicable alternative to the proposed discharge which would have less adverse impact on the aquatic. ecosystem, so long as the 
alternative does not have other significant adverse environmental consequences." The alternative which can be permitted by the 
Corps is referred to as the LEDP A. · 
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The Districts' consideration of the effects of the upstream dams and reservoirs arid the BSNP ~ 
potential contributors to bed degradation is discussed as part of the existing enviroilII).ent in · 
Chap~er 3 of the FEIS as well as part of cumulative impacts described in Chapter 5 of the FEIS. 
Specific consideration of :the effects of the BNSP, upstream dams, and other structures is found 
in Section 5 .2 of the FEIS. 

Sections 3.4.6.2.and shown on Figures 3.4-31and3.4-32 of the FEIS, indicate that bed 
degradation has occurred at most locations where dredging occurs and is most severe in inte_nsely 
dredged areas around the sand plants in Kansas City, Jefferson City, and St. Louis/St. Charles. In 
Section 3.5 of the F,EIS and Section 4.2.Ll of the ROD, it is indicated that the most severely 
degraded reaches are also located in cities With.more.levees, revetments, drinking water and 
industri~l water intakes, bridges, and pip€?1ine crossings located on the LOMR th~ occur in rural 
reaches of those segments or in the Waverly and St. Joseph segments. Tue Kansas City segment, 
according to the FEIS, has degraded approximately 12 feet since 1940, which ha~ resulted in 
failed revetments and dikes, collapsed river banks, damaged or: disabled.water intakes, damaged 
bridges on tributaries, damaged levee toes, and failed outfalls. 'Based on the impacts to · 
infrastructure already observed in the most degraded Kansas City segment, the FE~S concluded 
that it is likely that other segments, particularly the Jefferson City and St. Charles segments, 
would experience adverse impacts with the occurrence of moderate to substantial degradation iri · 
the long-term future. The FEIS indicates that adverse impacts that could be expected include 
compromised performance of water intakes that provide drinking, cooling, and industrial process 
water, which would require expensive modifications to intake structures, premature ptimp wear, 
and damage that threatens the reliability of electric generation and public drinking water.supply; 
scouring of existing bridge foundations (particularly on tributaries· near the LOMR); exposure of · 
and/or damage to petrochemical, sewer, or water pipelines (and associated accidental releases) 
under the river; and bank and revetment failure that could impair navigation and. threaten the 
integrity of nearby levees. Section 4.2.l.5 of the ROD and Section4.10 of the FEIS conclude 
that the econoniic effects related to continued river bed degradation are difficult to quantify but 
would be proportional to the amount of degradation expected to occur. Further the FEIS states 
that additional degradation in· any segment of the river would result in additi9nal expenditures in 
those segments for infrastructure repair, maintenance, and replacement and would increase the . 
potential for levee faililre and jeopardize billions of dollars in investment protected by the 
regional fov:ee systems. However, the ROD's conclusion that the annual extraction limits of the 
proffered permits, with the dredging concentration limits. and a monitonng and .adaptive 
management framework, should result in no more than slight-degradation in the short-term and 
long-term, is the LEDP A, complies with the Section 404(b )(1) Guidelines, and is not Gontrary to 
the public interest. 

The AR shows that the Districts fulfilled requirements of both NEPA ( 40 C.F .R. 1SQ8 .. 7) and the 
CWA 404(b)(l) Guidelines (40 C.F.R. 230.l l(a)), to evaluate the cumulative impacts of the 
proposed federal action on the environment. The District analyzed the impacts asso·ciated with 
BSNP as' part of its cuniulative impacts assessment in Chapter·5 of the F~_IS and Section 4.2.2 of 
the ROD. There are no identifiable procedural or substantive reasons to remand, the 
decision. 

Therefore, this reason for appeal does not have merit. 

Missouri River Dredgers Appeal . . 
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REASON 4: The Districts did not adequately support a determination that pit ·mines and that 
Kansas and Mississippi River dredging could serve as alternate sources of sand, which could 
make up for reduced production resulting from tonnage limits in the proffered permits. . . 

FINDING: This reasoD: for appeal does not have merit. 

ACTION: No action is required. 

DISCUSSION: In the RFA, the Appellants indicated that the Districts relied ori improper 
assumptions regarding alternate sources of sand. The Appellants asserted'that the Districts 
assumed, without evidence, that pit mines can be constructed to replace the decrea.sed production 
from Missouri River dredging. The Appellants contend that the Districts' assumption that 
dredging on the Kansas and Mississippi Rivers could supplement supplies from the Missouri is 

. not supported by evidence provided by the var~ous parties engaged. in dredging on those rivers. 

The Districts' analysis of the capacity of alternate sources to replace reduced supplies from the 
LOMR under the various project alternatives is presented in Section 2.3 .2.1 and Section 2.3 .2.2 
of the FEIS. Responses to public comments ·on the S\lbject, given .in the Draft.EIS, are .addressed ·.: 
on pages 10-13 and 10-14 of the FEIS. The Districts stated that estimates of additional capacity 
to produce s_and and gravel from the Kansas and Mississippi Rivers were based on.the difference 
between maximum permitted levels of existing dredging permits and historical production data 
reported by the USA CE. The Districts' conclusion, based on this information, was that there.is 
currently authorized, but unused, sand production capacity in these river systems that represents 
a short-term alternate soi.irce of sand and gravel in the regio'n. The FEIS also estimated the 
excess capacity of existing- sand and gravel mining operations that could potenti.ally serve as 
alternate sources to ma~erial dredged from the LOMR. The FEIS stated that actual production 
data for individual mines :vere not available from the Missouri Department of Natural Resour\ies 
(MDNR), as this information is considered confidential and proprietary . . Further, because of 
confidentiality restrictions, the Districts stated that it was not feasible to query mining operators 
about their availably capital and production capacity. As a result, the Districts estimated excess 
capacity based on the difference between peak production periods and cUn-ent production levels, 
and the assumption that sand and gravel production could at leru?t return to peak levels· if needed 
to help offset reductions in LOMR dredging in the short term. The Districts acknowledge.d that 
the figures reported in the EIS for available capacity are only planning-:Ievel estimates. '.fhe 
Districts also considered the capacity of alternate sources to m:eet road construction.material 
specifications as required by the Missouri Department of Transportation (MoDOT). This analysis 
is based on (1) the e~timated quantity of sand and gravel from the;· LOMR that has been. 
historically used by the MoDOT (i.e., baseline demand); and (2) available capacity at sand and 
gravel mining operations that have been identified as meeting MoDOT .specifications. The 
Districts conduded that-alternate.sources which could provide material meeting M6DOT · 
specifications include the Kansas~ Mississippi, and Meramec Rivers, as well as other approved 
land-based sources of Class A sand identified by the MoDOT. (FEIS pages ro..:13 an~ 10-14) 

The Districts concluded, based on the FEIS analyses, that these existing sources would he able to · 
produce the amount of replacement.sand and gravel supplies needed under all the alternatives, 
including the No Action Alternative in the near term. The FEIS Gl-Ckilowledged that depending 
more on the. existing open-pit mines and quarries would deplete the reserves of those non­
renewaq,le operations at a faster .r:ate, could stress the renewable Kansas and Mississippi River 

Missouri River Dredge'rs Appeal· . 
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sotirces, and would result in the need for new mining operations to restore long-term equilibrium' 
in the sand and gravel market in Missouri. This is more fully discussed under Global PermittU:lg 
:Issue 4 in the Reconsideration Memorandum, and in Sectio~·2.3.2oflhe'FEiS. · 

As stated· above, in response to reason 1, while the Appellants have suggested different · 
conclusions, the Districts' analysis was reasonable and well supported in the .FEIS·. The 
Districts' conclusion that alternate sources of sand could produce sufficient sand to ma¥e tip for 
the reduction:in dr,edging ill the lower Missouri River in the nea~ term was reasonably supported. 

Therefore, this reason for appeal d~es not have merit. 

REASON 5: The Districts did :not adequately consider the adverse environmental consequences 
of pit mining versus the risk of bed degradation from the dredge.rs proposed operations. 

FINDING: This reason for appeal does not have merit. 

ACTION: No ·action.is required. 

DISCUSSION : In the RF A, the Appellants indicated that the Districts did not adequately 
consider the adverse environmental consequences of pit mining versus the risk of bed · 
degradation from the dredgers' proposed operations. The Appellants, asserted that the Districts 
were obligated to. consider increases in air pollution and truck transportation under-NEPA and 
the prafticability and environmental impact of any alternatives.considered . . 

The Districts addressed the relative impacts of commercial dredgi.tig ill the Missouri River. and 
the impacts o~ obtaining sand' and _gravel from alternate sources in each resource section of 
Chapter. 4 ·of tP.e FEIS. The potential iinpacts on trucking, agricu'ltural lands~ and· emissions were 
addressed along with impacts on other resource areas. The impacts of.the use and development 
of alternate sources were addJ;essed with the available data. The Distri¢ts indicated that, by 
necessity, tl;le analysi's was less geqgraphically. specific, as it was not possible to identify how · 
production and technology within the market may respond, or to specify the .actual loc·atfons of 
. expanded or new milling oper(;ltions. . 

I 

The AR shows that relative impacts of commercial dredging ip. the Missouri River and the 
· impacts ofobtairung sand and gravel from. alternate sources were considered in the resoui"_ce 

section of Chapter 4 of the EIS. The District's conclusions were supported and there is no 
procedural reason to rem~d.the deCision. · 

Therefore; this reason for appeal does not have merit. 

REASON 6: The District's cumulative effects analysis does not provide a sufficiently detailed 
assessment of past, present, and future projects that would be appropnate to consider, relative to 
dredging operations in the Missouri River. · 

FINDING: This reason for app'i~al .does not have merit. 

ACTION: .No action is required . . 

Missouri'River Dr-edgers Appeal 
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DISCUSSION: In the REA, the Appellants stated.that the Districts' cumulative effects analysis 
doe~ ~ot proVide a sfrtncientiy d~tailed assessment of past, present~ ·and future proje·~ts ·that 
WOU,ld be· appropriate to consider, relative to dredging operations iri the Missouri River. The 
Appellants asseried that the curirUlative impacts analysis in the FplS i.s simpiy a list of the types· 
of programs.that could potential~y affect the lower Misso\l!i River . . 

. The AR shows that, 4i section 5 of the FEIS, the Districts evaluated the incremental impact of 
the proposed dredging on the environment along with the other past, present, and reasonably 
foreseeable .i\ltµr.e :actions. Considering the past, present, and reasonably ·fofese~able futUre 
actions-is required by NEPA and provides a context for assessing cumulative. impact~. The 
inciusio,n of qth_er actions occtirring in proximity to the proposed actioi;i is a nece.ssary part of 
evaluatiJ!.g cumu~ative efft'.cts. Past, present, and future actions discussed indudeel the following: 
the Maiter Water Control M;anual; the BSNP; the 2003 biological· opinion on the operation of the 
Missoutf River Mainstei:n Reseryoir System; operation of the Missm,uiRiver Bank Stabiliz~tion 
and Navigation Project; and operation of the Kansas River res.ervoir system; the Missouri River 
Recovery Program; the Missouri River Ecosystem Restoration Plan; the Missouri River. Fish arid 
Wildiife Mitigation Pro]ect; the Big Muddy National Fish and Wiidlife Refuge expans.ion; levee 
construction; .tra.nsportation improvement projects; energy development projects; the Missouri 
River Bed be gradation Feasibility Study; the Missouri River Recovery and Assodated . 
Mariageme~t :S.tudy; the Missou:r1 River Authorized Purposes Study; and.the Lewfa,and Clarke 
Sediinent Management Study. The resources evaluated in the EIS for potential ·cumulative affect 
included· geomorphology, water quality, aquatic resources; economics, ~ultural n~sources, ·· 
infrastructure, · and gr.eenhouse gas emissions and climate change. The EIS. determined that past; 
present, .and future actions have· all affected geomorj,hology (prlln.arily changes ID. ~urface water· 
levels and.river bed degradation). The EIS also concluded that.: the effects on wate~ quality,' · · 
aquatic resources, cultural resotirces, and infrastructure were generally directly refate.Clto the 
geomorphoiogy effects. ·In addition, the EIS concluded the proposed dredging would result in an 
additiy~ irripact'9n river bed degr~dation that is notinsignificanf Fiilally, the EIS assessed 
cumulative lrn.pacts associated with the sand and gravel mining industry of different.levels of 
dredgmg and economic impacts along wit~ an incremental impact of the proposed dredging on 
the envi~qnmerit. The AR shows a discussion of these concerns in response to· Global Permitting_ 
Iss~e 3, ~nthe Reconsideration Memorandum and in Chapter 5 of the FEIS. 

The AR shows that t~e Districts' ci.imulative impact assessment evaluated changes that are 
attributable·to the proposed dredging actiyities when added to oth~_r past, present, and reasonably· 
foreseeable future actions. The Districts' assessment included consic;leration qf those cumulative 
impacts that can te'sult from individually minor but collectively signific;ant actions.takip.g place . 
over a period qf tirile: The Distri9ts stated understanding of the pm-Pose:.of cumUiative irp.pact · 
analysis is co,rrect in·thadt helps determine whether the proposed action is g9ing to 'be the action 
that causes ~he cillnulative impctcts to reach a threshold of unacceptable impacts (inter.ins o.f the 
public interest) to the .. resources of concern. The Districts' execution of this an,alyskuses 
ac9utate and available iri.formation . . Even in the presence of other potentially substantial causes 
to a p1:oblem, such as those mentioned by the Appellants, the Districts' method of assessment 
was reasqnable and supported theif'conclusiqn that the action, as proposed, was. not in the public 
interest based on its incremental.contribution to the degradation.of a severely degta.ded resource. 

. . . . \ 

As a result, this r~asori for appeal does not have ·merit. 

Missouri ·River Dre~gers Appeal 
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REASON 7: The ROD' s provi$ion restricting the Appellants to a 10% .carryover of authorized 
annual .torniage is.riot-supported by facts in the administrative record. 

FINDING:· This.reason forappeaJ does not have merit. 

ACTION: · No action is required. 

DISC1]$SION: ln·the RFA, the Appellants asserted that the deci$ion of the Districts to restrict . 
the dre.dgers to a. 10% carryover of authorized annual tonnage is not supported oy facts .in the 
adm.lliistrative record. The Appellants contend that allowing the.dredgers to carry. ov~r their 
allotted toajl.age to the following permit year keeps unneeded sand resoiJr9es in, t}ie fiver and 
promotes the interests ·of both dfedgers and USACE. · · 

The Appellants stated that th~y had asked for a carryover option w),lereby each dre.d,ger .. is 
afforded the discretion to carry ·over to the next business year any amount ofits unused 
authorized. allotment, wJ;1ich they believed stdkes a true balance between econom,ic·dema:nd for 
material an4 any concerns over bed degradation. The Appellants ru;serted tha~· the Districts' 
reje9tion of this sugg~stion i.s .iUogical, and only encourages the mining of material from the 
Missouri Rtyer for ston:tge as opposed to allowing the dredgers· to leave materi~I in ·the river ~til 
it is actUally needed. ·.Th.ey believe that, without citing any facts or s~dies, the Districts 
summarily conciuded that carrying over mory than 10% would lllcely"result in moderate to: 
s~bsta.rltial bed degradation. · · 

In the FEIS ROp, the Districts c.~mcluded that leaving unneede~fsand. in the ri~er would help 
degraded.re'aches:recover. The Districts further concluded that carrying ovet'a laige amount of 
sand in one or more years could result in the extraction of an ·amount that.1s larger than the bed 
load can accomrn:odate and cause inore than slight degradation. The Districts·used the LEDPA 
for the St: Charles se~ent as an example, as it authorized extraction of the· highest percentage of . 
any .segment. The Districts co~c;luded that, if 10% of the segment' limit eould be carried over, 
that would equate to 4.5~ of the.bed load in the St. Charles segment and less.for all others. The 
Distric~ 'indicat~d that, if more was carried over in _al~ of the segments, the anaJY:sis :behjnd the . 
selected alternatives would no longer support penmtting the overall allotted amounts . .The 
Districts stateg that c·arrying over more than this would likely result irt µioderate tQ.substantial 
bed degradation. The Districts concluded that this level of bed di gradation c0lild c;mse 
potentially. increased significant impacts on resources including,'but·notlimited to, water intakes, 
navigation, flood control, endangered species; and cultural resources and would b~ contrary to 
the pubiic inte);es( The Districts determined that up to .10% of each dredger's authorized annuaj· · · 
tonnagepi~y be·carri.ed.over each year as a de minimis amount to be exfraeted the following year 
but the ann':1al tonnage. extracted with carryover may never exceed 110% of annµal authorized 
tonnage .. 

During th~ appeaj conference, the District indicated that following ar~questfromthe dredgers 
after the EIS ~anaiysis was substantially compiete, it assessed whether the· information wpuld 
support· ~oine~ amount. of carryover. While the Appellant disagrees. with the t>isµ'.icts' 
conclus'ions, the Districts' ana~ysis had a ratio.nal basis and took into COif$ideratfon the relevant 
factors .. The District.stated that, as described in the preceding paragraph, the Districts 
detecillned th.at carryj.ng over 10% of the annual.segment limit each year would be a de minimis 
amowit and therefore would not have a significant effect. The Distr~Qt Btated,that. l.0%> of the 
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segl)ient limi~s would·equ,ate to no·more than 4.5% of the bed load in any segment , The District 
stated tha~the. '1:11.?-lysisJed·t~ therr conclusion that allowing greater -quantities would become 
potenti?-llY damaging arid Would create effects beyond what the avajlable information could· 

. justify wjthout a -suhs~antiru new study and probable re<;iuctio~ in ye~ly amoµnts to .accouilt'for 
the possibility:· The·DiStricts stated .in the Reconsideration Memorandum that the App~llants · 
never asked to be· able to ·c?ITY over 100% of the authorized annual extraction amo'llnt for a 
segmen~ nor did the EIS asses.s that type of regime and potential. impacts associ~tt'.d with it, _ 
which the Districts· i.ndicated cpuld be substantially different than those consider.ed. - i::he Districts 
concluded that there ·wa:s not· sufficient information available to allow more: than what was .. . . . . ~ . 
<letermin<?,q t.o be a·d.e minimis amount of carry-over. The District ·stated that it addressed this 
issue ~the respohse to Global Permitting Issue 7 in the Reconsideration Memorandum and on . 
page 3-40 of the ROD: 

- . ' 

The Districts' conclusions are supported in the AR. Therefore, this reason.f9r appeal. does not 

'~ . 

• "t • 

havemerit. · · 

- . 
REASON 8:. ~he USACE's actions are contrary to federal constitutional law. 

. . 
FINDING: . This reason for appeal does not have merit. .. ,. 

ACTION: Nq action is ·required. . . 
I 

DIS CU SS I 0 ~: , fu the; RF A, the Appellants stated that the Districts .exceeded their congressioncil ' 
authority and violat~4 theTenth Amendment, failed to comply With Exectitive ' Orp~r 12630 
[regarding the FifihAmeridmentJ, and claimed-that placing a bur~en on private indµstry without 
adequate ·co~pens.ation.fofringes ·on due process rights. The Appellants also listed fiv~ 
additionalsub-po~nts tinder this reason for appeal that moves beyond co_nstitutional law toward--a 
question of whether the Districts applied current laws, regulations,or officially promulgated 
policies. 

'. ... .· 
The Constitutionatity ofthe. appli~d laws and published regulatiop.s is beyond the criteria ~hi ch 
can be_corisidered in this Regulatory administrative appeal and therefore lacks merit. 

~ . . . . . 

The Appellants ·noted five sub~points in this reason, as follows:· 

a. "Degradation to the riverbed and surrounding structures is severe, yet the Dis1ric.ts -have failed· 
or refused, di spite·congressional requests, to request funding to study..and correct-problems with 
the river or r~vise the BSNP' to 'decrease the risk of degradation.". · -. . . . ·, . 

As discussed above,.unqer Reason(s) for Appeal Nos. 1and3, the proposed action was not'to 
study_ river bed degradation system-wide, but to evaluate permit proposals to dr.edge material 
from.the river, The presence or ;:tbsence of funding-for '1: separate sfody .~n the· BSNP is not 
relevant to the Districts' permiJ evaluation, nor did it prevent the Districts from. considering the 

. . relevant facto.is ~f river degradation as a part of the evaluation for Applicants'. permits. 

b. "The Districts' analysis f~led to consider the impact caused by the BSNP." 

This po_int was addressed· &bove in this document under Reason( s) for Appeal.Nos. 1 and .. 3. 

Missouri ~iver ·Dredgers Appe(I] _ . . 
(MVS-201.1-00178, JV1VS-2011-00177, NWK-2011-00362, NWK-2011-00361, MVS-2008-00193) 

I , .1 • • , • 

Page 15 

- . 

. '. 



) 

c. "Tlie Districts' ap.alysis .failed to .ad&;ess the issue of property rights ill the riv.er, in that .the 
river and the rriaterials.1.n- the river are owned by the States of Kcµisas and-Missouri., not the 
federal governinent. ~· · · . . 

Corp~ jurisdiction arid the ~equirefi!.ent for a particular activity to obtain a Department of the 
Army permit ~terns .from t}le natµie of the proposed activity withiJ:?. waters ·ofthe Ullited Sta,tes, 
as defip.ed at ~3. CPR 328, regardless of property title, where those waf~rs ate situated, or 
inciden;tal :effects that_ regulating the activity may have on the use of the property. Authorization · 
of.work or structures by J?.A .does ·not convey a property right, nor. authorize ap.y .injury to 
property oririva,siori of·other rights (33 CFR 320.4(g)), althoughadmimstration o(the_Clean 
Water A,ct and Riv¢i:s 8:D'd:I-I-ru;bors ~ct of 1899 may incidentally affectthe.use of the prop.erty. 

d. "The Dist_f.icts"fajled to meet the requirements of NEPA." 

This point ~as addressed above in this document under Reason(s)°for Appeal I, 2;_ 3,·4, 5, and 6. · 

e. Section ·10 of the Rivers and Harbors Act provides that the Districts.must pern:lit dr~dging 
activjties and tha~ USAGE authority is li.p:rited to reviewing water quality by' Section 404 of the 
Clean Water Act and.navigability. by Section 10 of the Rivers and Harbors Act . . ,The Appellant 

· asserts that the record concludes there are no Clean Water Act issues arid that USACEhas not · 
articulatt1d any legitima~e threat t9 navigability caused by dredging. 

33 CFR §325.8 .. Cb) of th~ Corps' regulations gives District Engineers··the authority-to issue or' 
deny p~rinits pursuant to sections 9 and 10 of the Rivers and Harbors Act of 1899 and»sectj.on 
404 of_th~ Clean Wa~er.Act. These section indicate that, in cases.where permits· are denied for .. 
reasons o1iher.tlial). na~gatiqn or failrire to obtain required. local, state, or other federal approvals 
or certificatioP-S, the Statement of Findings must conclusively ju$tify·a denial decision. 
These sections further mdicate that District Engineers are authoriZed to deny.permits without 
issuing a'public.notice-'or taking other procedural steps where reqrured local, s~te, -or other . 
feder~l perillits for the p.1;oposed activity have been denied or where he de~¢rnlines that ~he· 
activity wiil cleady-j.nterfere with navigation. Additionally, 33 CFR § 32:5.4 (a) authorizes 
District Engineers ·to a~d speci_al _conditions to Department of the Army permits.when siich 
conditio:µs are n¢.cessary.io satisfy legal requirements or to otherwls.e satjsfy the public iriterest 
requrrement. Perinit conditions will be directly related. to the impacts of the proposal, 
appropriate to,:the ·scope ·and degree of those impacts, and reasonably' e¢orceabfo. 
Given the clear langtJage of the regulations, there is no basis for the Appellants' assertions as to 

_ th~ ·1inilts ofthe·CO-i-ps authority under ~ither Section 10 or 404. · 

As docrup.ented in-tb.e ac;lrriinistraiive record, the Districts follow~d the applicable statutes and 
regulations durmg the permit.evaluation process, per 3 3 CFR Parts 3 20-3 31. As. a result,. I-find 
this reason for appeal is without merit. , 

· REASON 9.:. ·The Disp:icts used and relied upon unpublished cia~ and sources cited in:the ROD 
and ~EIS. that w~re.tinav~lable to the dredgers, and not s~bject to external analysis or peer 
review. 

FINDING::~ This re.ason.foiippeal does not have merit. 
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ACTION: No action is required.-

DISCU$.SI.ON: fu the RFA,_ the Appellants indicated that the,Distric:;ts us~d and relied.upon 
unpublished dat~ and sources cited in the ROD and FEIS. that we~e unavaifabfe.to the dredgers', 
and not Sll;bject to external analysis or peer review. , 

. I . 
In the RF A and· during the app.eal .conference, the Appellants asserted t,h..at the administr.ative 
record doe's not incfode the full ·scope of materials from USACE's Engfoeering Division. which 
inflilenced·the Regttl.atory Branch's ultimate permitting decisions. _ The Appellants .'assyrted that 
docum.entation p.ecessaril.y-would include notes, memoranda; emails, preparatory documents, : 
data sets, spreadshee_ts, or-other written or eiectronic informatioil. addressfug relevant ma~ers 
such as the potential risk of infrastructure failure to dikes-and l~vees. due::t9 bed degradation, and 
the Districts' Engin~ering Division'.s feedback on.the District Regu1atqry _Branc}l's proposed .. 

. .permittin,g alter:riatives. Th,e ApR~llants argued that without the_ abif'itY, to o~tain· ai::\d reVi<?w ~11 
materials provided. ~y t~e Districts' Engineering Division to the Distrfots' RegulatorY.Branch, 
the a4ministtative reGord is foctually and legally incomplete. The AppeUants asserted tb;at 
documents-memorialiZi.ri.g conversations and meetings between'members ofthe'two offices were 
either rriis~iJ:lg.or impossible to find. The Appellants'· example'was that the USA CE relies 

_ repeatedly on internal comments by Michael Chapman, of the USA CE, regarding the correlation 
betwee~ coDmiercial dredging and degradation and regarding th~ USACE's polici~s and past . 
practices regardirig the· BSNP structures, but the administrative record pr9vides little . 
docum:erit~tiori. abolit MJ.: .. Chapm?ll's internal communications-:and analysis . .. The Appellants .. 
as~erted that, wliile the Districts' decision :frequently cites personal cortirnunications and· 
unpubl1shed data,, it did not .include these written documents in the AR. The Appellarits ass,erted 
that, while the Distri¢ts . ~laimed that these solirces of information do not encompass the primary 
foundation S\.lpporting their peri:IDtting decisions, the Districts, t0'some ~egree, relied on these 
materials. · · 

The Districts discussed their underlying analysis in the FEIS, on, pages l0-io9 and 10-1 I'O. The 
· Districts, in thett response.to cbinments in the FEIS and in the Rec6nsidei:ati'on Memorandum, 
. which are both cqntained iii the AR, state<;! that, while much of th.is' data is pub.lished, in. some 

cases, these data are unpublished, iii. development, or in the "grey literature" (i.e., in !'.~ports and 
data files that are not widely known or available, such as agency reports). Jhe Distripts asserted· . 
that this does not rriean that these reports were draft or unfinishe(LThe Districts, iI1their response 
to COIIl}llents in t,he FEIS and in the Reconsideration Memorandtµi:i, stated that the use:ofthese .. 
types of data in NEPA documents is widely practiced and that, without the. use of"tmpuplished 
dafa and reports; it would not have been possible to conduqt a vigorous and comprehensive . 
analysis. Tlie AR~ speCifically in the FEIS arid the appendices, clearly documents .wlien 
unpubli~}:ied data were.used and shows the underlymg analysis ·and suniinary of results . . All data· 
and information .cited: in the EI~ are also compiled in the Admfuistrative Record ,f q~. the EIS and 
it is theref9re available either in'the designated information repositorie's or may he requested .. 
through the Freedpm .ofIIlformatioh Act (FOIA). . . 

The citation.of personal· communications that the Appellants used as an example is foun~ on 
page 10-116 of"th:e FEIS and states-that, "In response to the dynamics· of-the LOMR sys.tern, the 
USACE has periorucally updat{'.d the dike configuratjon~. The. most recent changes to ~~e 
heights 1n the.Kansas-City. segnien~ occurred in 2004 and 2009 (Chapm~ pers. oom;nJ _Dike 
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:riotcping has also be~n implemel).ted to erode sediment that has.accumulated due·fo qe.iradatiori 
and low flows_since the early 199.0s (Chapman pers. comm.)." Iri this·case the Districts were · 
citing the_ v.erbal i,nqi9ations of when on-going operation and maffi:t.e~.ance of thefederar'project 
had occurred: '.fhe.Distri,ct relie.d on these communications for ipformation ·and did.notutilize . 
the ·actual maintenance rec'ords in its evaluation. . ) . 

While ¢.e Appellant~ haye not provided other sp·ecific e~amples of do~uments they believe are 
not pr~sent j11 the record; it .appears that when the Districts utilized d()cunients-m:its allalysis, that 
the inform:a~ion·ft:qm those. sources is summarized in the FEIS and that those do.cuments have 
been inCluded ill the administtativ~ record, which was provided to the Appellants .after the RF A 
wa8 submitted:· 

The Appellap.ts questioned in their RF A the use of unpublished docume~is, whi~li the District 
referred to as .'~grey literature"'. The term "grey literature" commorily refors t6 technicai reports 
,from government agencies and scientific research groups, working pap~rs from research ·group$, 
. and 'white papers, amop.g .oth~r things. .. . . . 

There is no.requirei;nent in the NEPA regulations for sources used in developing an EIS to have 
been pub.lish,ed.' Filrthei, the NEPA regul~tions do not prohibit the us~ of" grey. lite~a~e". 

. ' 

• : . ~:.i :. ' 

• ... • J 

. . .. . ' 
. . ... . 

"' 

When relevant and credible, it is appropriate to \[Se· internal reports ~d other .documents from _th~ 
grey liter!lt~e, which ·can be made publicly avaiiable, if requested. There::is no· require~ei:it that ·· 
all .sourc.es be published in their entirety.in .an EIS, either in the ·m.ain·document onts an · 
attachment. · · · 

. . . 

When u~ing any source, agencies ·must consider the appropriateness of tpe-so~ce, :using factors 
su,c~ as-the intended purpose ofthe report, qualification~ of the: author(s), methodofogy. 
employe.d (if applicable), and .. the overall quality .. 40 CFR § 1502.24 requires agencies to. "insure · 
the ·professional integrity, including sCientific integrity, of the discus.sions 4nd ~alyses i.J;i . · 
environmentar impact statements. They shall identify any methodologies.used.and shall make 
explicit refer~nce by footnote t.o ·the scientific.and other source$ relied upon for conclusions in 
the statement" . 

. The us_e of linpublished data was d~arly referenced, along .with descriptions o~ underlying 
analysis 'and summaries of results in' the EIS and its appendices, within the; AR. The use of 
inforniati_o:t;i:from :the. "grey literature" is reasonable, common aµd necessary. Documents and 
data usedby the Dis.trict .are Cited and summarized in the FEIS ap.d its appendices and coritainec;l 
within the AR. Docuinents sue~ ·as maintenance records or the analysis thatJed·to maili.tenan9e 
on the BNSP, refated to p'ersonal c6mmuni~ations with Mr, Chapman· may be requested.throµgh · 
FOIA. Therefor~, the Districts' documentation, along w!th a citation in the EIS of personal 
conversations,' ~or atleast the .example given, is reasonable _and sufficient. 

As a resli!t, this reason fQr appeal does not have merit . . 

. . 
· REASON IO.:._ The ·amount of tonnage reduced in many of the permits .is so limited.that it cannot 
be ine~ured to _demonstrate or determine an impact on the dver .. bed. 

FINJ)ING: . This reason for ·appeal does not have merit. ' 
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ACTION: . . No action.is reqtiired. 

DISCUSSION; In the RFA; th~ Appellants asserted that the. Districts have not sufficiently 
docuinetited 1tliat .reduc~diemoval of tonnage in the Missouri River will havi any ,neasurable 
effect on the,,M:l~sqtlti Riv~r, as a whole. . . 

) 

• • • , t • 

The Districts .determined. th~t the proffered permits, with their dredging liniits and ip.cluded 
conditions,' wotQd result in no more than slight d~gradation ove~ the;sh~rt-term and, long-tt:?rm, .. 
are the.LEDPA,"coniply with the Se.ction 404(b)(l) Guidelines, and are nofcontrary to the public. 
interest .The FEIS ROI?, on pages .3-41 and 3-42, discusses the allocated annual extractfon limit 
·for<'ea.¢h-segment ~pi_ong th,e"various applicants based on capability, investment, and 'equity by . 
givi1.ig .$ach applicap.tthe percentage of the segment Hmit that is .equal 'to the .percentage~ofthe 
total aver3:ge ~olint extrac~_eci from that segment b.etween 2004 and 2008·that was dredged by. 
each appl.ican( . . _ , . . · · .. 

The Appell~ntS.assert that liniits .are being placed on.cornmercial dre9ging under.thE!°theory that 
the cuts to dr_edgjng will have' soµie favorable impact on the issue ofbed 'degr\idation iri.the·riyer. 

· The Appellants furt4et assert that the Districts will not be able to measure·the difference ill the . 
riv~r ·from the reduction in to~age from previous permits, let alone .to ·9etermine ~h¢ther th.e . 
proposed cuts to: commercial dredging will have any benefit or.detriment to the of-the rivt?r. The . 
Appellants' argu:e ·:tJ:iat withbut any· science to suggest that these cuts can be evaluated or whether · . 
they would haye _any. discernible effect, the reductions in tonnage from .the previous peirriits are ; . 
arbitrary. 

~ . 
The Districts assert, .inthe Reconsideration Memorandum, dated 7-September 2011, in response 
to Global Penriitting Issue 1 O~ .that while ailocating the annual ext~action lifilit ~or a segment 
among the-ap.pliqmts that work.in· that segmel).t may result in s~emingly'inconsequential . 
red1:1ctiozis·m ~edging for the individual permits, cumillatively ruii,ong all t,he applicants the 
reductions are an essential part of the LED PA. The Districts, ,hqwever; define the·Jederal action .­
as the propqsed reaiith<;>fization .Qf dredging and the central questfon of ihe associat<;:d public 
inieiest,review is whether or not and under what restrictions dredging·shquld. be authorized in the 
future. rhe Districts" mtli~ate that annual extraction limits for e~ch~segment wefe determmed by · 
evaluating preyj.ous &edging recorqs, analysis of bed-material io~d estimates, and-recent and . . 
histoncai degrad~tion. The Districts indicate that their analysis showed a clear c~rtelation 
betw'een ·dte4gmg quantities \illd degradation. The Districts state that dredging removes 
sedimenffroni the bed material load and contributes;to the disequilibrium of the river. The 

.Districts ·~sert that, even·if the river is in disequilibrium and.is degrading.without any dredging, · 
their anii:lysis -showed that.allowing dredging would exacerbate the problem. The Districts assert · 
that there i's a:strong.ari.d clear correlation in their analysis between.the location and a'.motint of 
dredgi!ig and.the location and amqunt of bed degradation over time. The Districts :conclude that . 
the ann'tial extractfon' amounts in the permit proffered to each illdividual appli°cant are based on . 
the c~tilative.,impa~ts analysis using the best available data and .reasoriab~e analysis.methods 
and are .notarb~trary. or capricious. Cumµlative impacts are discussed,in reasons j and 9 above,. 
The Districts .also conch1de t~at the pt.offered permit conditions are necessary arid .Pl'.acticable : 
·and that increasing th.e authorized extraction limits in any of the 'segments at ihis t~e would be 
contrary to .the p'1blic interest. · · · · 

.·.· 
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The Districts' cqnclu.siofis,that dredging beyond that which would be aµthori:i;ed by the proffered · 
permits woUld unacceptably contribute to the degradation of the LOMR ai:e supp9rtecf by the 
ROD arid the FEIS, which are part of the administrative record for the penmt.~ctions. However, · 
as indicate&-above, the Districts remain committed to working wjth the. AppelianJs.i,n eyaluating '_ 
monitoring '.~at~ that is produced during the authorized mining operations and would. CQilSider 
modifyii:ig· dredging.limits.should. it be supported by the inonitormg·re.sults.- · · 

lNDMDU,AL'PERMITnN'G ISSUES 

The issues listed below were provided in the RF A, as the issues associated with ·each of the 
denie<:I 9r decli:nFd permits .. :rhese is·sues are largely arestatemen,t of the global issues-iiste4 

: above~ as they ~pply to each ... ofthe denied or declined permits. As detailed ·abo~e, ·the glpbhl 
issues do not hav~· merjt. :As such, the issues, as applied to eacQ.,of the permit decisions, do not 
have merit. Eci.ch"of the follo'\tj.ng reasons was addressed above ~d a cross-referenc.e to where 
the discus~iori can be reyie~ed 1s provided for each. · 

I. lT.R., INC., MVS-2011-0017_8 

J.T:R. operat~s a .contracting dredging operation in the St. Charles segment. 

. -
A. Adequat.e tonnag~ exists ip the lower river to support the request .ofthe applicant.' The.. · 
decl.si<m by the. US ACE ill limitirig·the tonnage in the·perniit was arbitrary, capri9~otls, ari4 based ·· 
on insuffi¢ient an~ in,~prreci data. (See Reason for Appeal 1) . . . . . 

B. The segme~t aµibunt i~ arbitrary and capricious, and its distribution cmd allocation 
unreasonable:: Addit~o~aily, segment limits in the St. Charles segpient inapp~opriately advance. 
beyoJ,J.cf Pistrict jlJiis4fotiona1 botinaaries creating confusing and differential regulatory positjons 
by the Kansas .City District and .the St. Louis District. Multiple applicants .are forced to overlap 
operations and "regulat~.' · ·competitors operations in the segment. NWK and. MVS deveioped a 
joint EIS and developed permits Jointly, which should minimize the.poteJ:J.tiaffoi ru?.Y ~iff~rences 
iinegulatory .pQsitions to .arise. While the Appellants would need to remam aware, iri some 

. cas~s; ·of dryqgi~g actjyities of COIJlpetitors, ensuring compliance witli.peri:nit conditions .~d any 
necessary em0.rcement of.those ·con4itions remains the responsibility of each of the .. Districts. 
(see· Reason· for Appeal 2) . · ·. . · · · . · ·~ · 

. . 
C. The amount of toru:iage CJ,t the niouth of the Missouri ~ver and reaches allocated to this permit 
are underestimated .. The mouth of the river and its interface with ~he Mississippi River is treated 
the same a.s· all other areas of the r:iver. The sediment deposition, bed load, hydrology and . . 
hydra11lics. are vastly different than any other portio~ of the river pro~iding, matexial ~. excess of _-

. ¢.e:amoUn.ts fudicated in·ihe ROD and FEIS. (See Reason for Appeal 1) .. · . 

D. Th.e permit deci_siop.fails to 1*e into accqunt the impact of the Bank Stabilization filid . 
Navigat1on Prdje¢t. (See Reason for Appeal 3) : 

,,! 

E. The permit's limitation of 300,000 tons per 5-mile reach is arbitrary. 
(See 'Reas.ons for·.Appeal f and 2) . '. 
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acc~ate or complete data. The Waverly segment is aggrading and has surplus materiai. There. is 
no basis. to deny the applicant's ·request. (See Reason for Appeal 1) · · · 

. . . 

D. The USA.CE.'s assurription fi?.at there are alternative sources. of:s<µid -available is.based ~n , 
inaccurate.information .. TheUSA,CE failed to complete an adequate <pialysis to determine if · · 
matetial exists to .Q?.e.ettl:ie netds ap.d to determine.the enviromnental.impact of acqliir:lng sand i" • 

from other sources. (S~e Reasons:for Appeal 4 and 5) :- . . . 

E. The impad of th~ reductions provided in the above permits: cannqt pe ac.curat~ly measured to 
determine their direct impaCts. The assumption that the reduction .will have any cm:rela:tion to 
river bed ·<legragation: lack~ .any .basis in scientific d~ta, making the. decision arbitrary. (See· 
ReaSO!J. for App~e;tl 1) . · 

F. The.permit decision fails to take into account the impact of the Bank Stabilization and. 
Navigation Project. The._decisioQ to omit the analysis of the BSNP' was·arbitrary' and capricious 

· and ·a direc_t, vi9lation of NEPA'. (See Reason for Appeal 3) · 

G. Specific qeµi~. of Capital $and's·Washington, Missouri permit (Mvc_.200S-:0093} ·~y th(St. 
Louis. District. The _St. Lol;lis :District had sufficient tonnage to allovv the appJicanfs reque·st. The 
failure to allow tµe applicant's request was arbitrary and capricioµs in. that if was not based.on 
accurate or ~orhplete data. The.denial is attached hereto as Exhibit A and made p"arfhereof. (See. 
Reas~ns for Appeal f,3, arid 6) · 

IV. HERMANN SANJ) & GRAVEL, LLC, PERMIT NO. N:WK-2011-00362 

Hermann S~d op~rates .and is permitted in the St. Charles and Jefferson City se~~hts. · · · · 
They operate s~nd off loading docks, storage and processing fa.cilities ill Hermanh and J~fferson 
City, ·Missouri. · 

A. Adequate material" and tonnage exists to fully support applicant's previous ~bunts and 
additional tonnage. The failure to allow the applicant's request was arbitrary, and capricious in 
that it was not based ~?µ accurate or complete data. (See Reason for Appeal: 1) . 

. . .. . . . . . l . " 

B. The impact of the .reductions provided in the above permits cannot be accurately measl!l"ed to · 
determine their ·di.rect. imp~cts. -The assumption that the reduction will .have any correlation. to 
'river bed degr~9ation. ~acks aJ?.Y .basis in scientific data, making the ·decision arbitrary: The 
applicant's tonnage was reduced by 60,000 tons total, split betw~en tWo segments .. The ability tO 
measure the iinpa~t of such.small amounts of material on the bed ofone of the ·nation's lru,-gest 
waterways and drainage·areas an9 has not been demonstrated bY,'{JSACE. (S.ee Reason for 
Appeal 10) .. 

.C. Placement of the. segment line between the company's operations is arbitrary in~natUre and .. 
creates, an.effective additiona~ reduction in tonnage. The applicantls.:previ.oµs permits allowed for 
to~al toni:iage .. to b~·splirbetweeri. its Jefferson City and Hermann sand plants. The segment line 
·restricts· the. a~ility to 'continue such.a practice with no justification in the :record of the ability to 
measure su~h i~s~.gniflc~t amounts (See Reasons for Appeal 2 and 10): . . 

. . . ... . . 
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D. The .amount of tonnage in the Jefferson City and St. Charles segments is so: negligible that it · 
should be exempted froin all other permit conditions (See Reasq_nfor Appeal 1). 

. . 
CONCLUSION: I conclude that the reasons for appeal of these dedined proffered.~d denied 

. ])epartment~ of the Army permits do not have merit. The Districts' p'ermit decisiQ~ .. were not . 
arbitrary; capricious or. an.abuse of.discretion, and were not plainlY' contrary to applic~ble law or 
policy. The final permit deci~ion authority for the JTR, ·MVS-~011-o'O 17.8 (Dec}ined Permit), 
Limited Leasing, MVs.:2011-ooi 77 (Declined Permit), and Capital Sand; MV_s-20.os-.:oo 193 
(Denied Perniit) remains with the ST Louis District Engineer. Likewise, the'final permit 
authority for fu.e-Hermapn San~ & Gravel, NWK-2011-00362(Declined Permit),."and Cap~tal 
Sand, NWI\.~2011:-00361.(D~cli~ed Permit) remains with the Kans~~ City District 'Engineer. This 
conclu~es the Administrative Appeal process. . ' · · · 

John W. Pe~~ . 
Major General, us Arm 
Mississippi'.V alley Di vi ion Commander 

( . 

, J 

Anthony c: Funkhouser P .E. 
Brigadier. General, US Army . 
Northwestern Division CoriJJ.ilander 
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D. The amount of tonnage in the Jefferson City and St. Charles segments is so negligible that it 
should be exempted from all other permit conditions (See Reason for Appeal 1 ). 

CONCLUSION: I conclude that the reasons for appeal of these declined proffered and denied 
Departments of the Army permits do not have merit. The Districts' permit decisions were not 
arbitrary, capricious or an abuse of discretion, and were not plainly contrary to applicable law or 
policy. The final permit decision authority for the JTR, MVS-2011-00178 (Declined Permit), 
Limited Leasing, MVS-2011-00177 (Declined Permit), and Capital Sand, MVS-2008-00193 
(Denied Permit) remains with the ST Louis District Engineer. Likewise, the final permit 
authority for the Hermann Sand & Gravel, NWK-201 l-00362(Declined Permit), and Capital 
Sand, NWK-201 l-0036l(Declined Permit) remains with the Kansas City District Engineer. This 
concludes the Administrative Appeal process. 

John W. Peabody 
Major General, US Army 
Mississippi Valley Division Commander 
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Brigadier General, US Army 
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