
MEMORANDUM TO DECLINE JURISDICTION FOR NWS-2007-945 

Su'bj 0e1;:t: Memorandum to Decline Jurisdiction of an Isolated Wetland Based on Lack of 
Ac:lja1~1~~cy and Interstate Cornmerce Connections to a Jurisdictional Water for Jurisdictional 
D1::tennination NWS·2007-945. 

The U.S. Environmental Protection Agency (EPA) and the U.S. Anny Corps of Engineers 
(C,>11>rn) are declining jurisdiction over wetland B for jurisdictional determination (ID) NWS-
2Clir)7.-94S. This JD is based on our finding that the wetland is isolated; it is not adjacent to a 
w1iJer i:>fthe U.S.; and it does not otheiwise support links to interstate commerce .. This 
detenn:dnation is consistent with the Clean Water Act (CWA), the agencies• regulations 
(i!l1:::lu1Hng 33 C.F.R. Parts 328.3 and 329), relevant case law, and existing guidance, including 
th11:: le~gal memorandum Clean Water Act Jurisdiction Following the U.S. Supreme Court's 
D•:·ci.!r;:,1')n in Rapanos v. United States & Carabell v. United States ("Rapali<>s Guidance"). 

I. Jurisdictional Determination 

Wetland B for jurisdictional determination NWS-2007-945 is non-jurisdictional because 
it :i!~ b1::.lated and there are no existing or potential links to interstate commerce; this wetland does 
not sal:isfy 33 CFR 328.3(a)(3) or (a)(7). 

IU. Basis for Determination1 

EPA and Corps regulations define "waters of the United States" to include wetlands 
a.cf:facc:J!lt to other covered waters. 2 Under the regulations, a wetland is "adjacent" when it is 
f'hnrdering, contiguous or neighboring'' another water of the U.S.3 The Rapanos Guidtmce states 
thu.t findinf a continuous surface connection is not required to establish adjacency under this 
defin:ldon. 

If it is detennined that a wetland is not adjacent under 33 CFR 328.3(a)(7), it then 
be1;.ornes necessary to determine whether there is a potential link to int~tate commerce under 33 

~···-·~ .. ·---------
11b.,:1 me1m1randum ~mmlll'izcs the ~dcmce co111idcn;d by the agencies in Ritching this conclusion. Additional information 
reg.1.rdii~rn the ~eterrnination is cxmtained in the admini$trative te«>Td for thi1 action. 
133 C.F.l!l 328.3(aX7). 
333 C.F.::l 328.J(c;). 
4Se•cipa!!:e S oftheRapanCJs Guidance. 



CFR 2128.3(a)(3). 

A. Adjacency Determination 

Wetland Bis a 0.21 acre wetland located at47.37° north latitude and 122.31° west 
longitn.de in Des Moines, Washington. The wetland i3 a small, shallow depressional, highly 
degr.u:led wooded wetland located within a highly developed residential and commercial area. 
TI1«~ ·wi:~land is approximately 320 feet west ofMcSor1ey Creek, a relatively permanent water 
(RPW). A very small ( 4-inch by 8-inch) relic ditch is Joca.ted just east of the wetland, and a 
sto:rmwater pond (excavated entirely in uplands) is located between the ditch and the RPW. 

Based on the information provided in the JD Form, and information gathered during a site 
vfo:it •:onducted on March 18, 2008, it appears that the wetland does not have a surface 01· shallow 
subsuJ:"face bydrologic connection to Mcsorley Creek. Based on the topography, any flow from 
wt~:thmd B would move east into the relic ditch. The ditch trends south apprmdmately 300 feet, 
tbJ~n 1t1:::rminates on a gentle (approximately four percent) east-facing slope. A second ditch 
odgil1;:1tes approximately 150 feet down the slope and continues to a storm drain in1et tlui.t 
di:~clmrges to McSorley Creek, approximately 75 feet further to the east. Despite the area's 
ha~1.riug received forty percent more than the average monthly precipitation at the time of the site 
vi:s:it, there was no indication of recent flow in either ditch or on the slope between them. The 
su:-:m:rnvater pond, wbioh was constructed in 2002 and bas a.surface elevation.approximately 10 
fo::t k 1wer than the wetland, may have altered the wetland's hydrology and reduced surlace flow 
ful·m it 

The primary sources of water for the subject wetland are precipitation and runoff from a 
small :n.rea of developed or degraded uplands to the north and west. As described abovet it 
appeni-s that water that enters the wetland either infiltrates or eva~rates. Due to the size, shape 
and ~re:ry small drainage area of the wetland, it is estimated the wetland provides limited !!hart 
and fong-tenn water storage. It is expected that pollutant filtering and removal would be 
miini1mal due to the limited vegetation onsite and the limited potential for water storage. Due to 
th1::: li:rnited size and nature of the onsite vegetation, as well as the lack of a hydrologic connection 
to :Mc::;orley Creek (as discussed above), the wetland is expected to provide minimal, if i:uiy, 
m:iltri·tmtldetrital cycling and/or organic carbon exportation. 

Species biodiversity is also expected to be extremely tow. ·Duet<> the small size oftbe 
w1;:tbu:id, the heavily disturbed nature of the vegetative community, the we1land's positi.011 within 
tb;:: hilghly developed landscape, and the presence oflarger, more natural habitats within 0.5 mile 
to du: west, north and cast, the wetland is expected t<> provide Umited food, shelter, and 
reprocl uction opportunities for wildlife. 

While there is a relatively short distance to the RPW, based on an examination of a 
combi.1:1ation of factors, primarily related to the position in the landscape and other physical 
chmmderistics of th.e wetland in relation to the nearest jurisdictional water, the wetland hi not 
aqj ac~m1t (as defined by 33 CFR 328.3(c)) to McSorley Creek. 
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B. Interstate Commerce Determination 

If it is determined that a wetland is not adjacent to a jurisdictional water, it then bec~mes 
nece:-JH•.ary to detenn.ine whether there is a potential link to interstate commerce under 33 CFR 
32:83(a)(3}. Based upon the information available, the wetland does not appear to have 1~xisting 
or :pot1::ntial links to interstate commerce. Due to the location of the wetland, its highly degraded 
natun: and its low biological value, the wetland is not likely to support fish or wildlife species 
whicJh in tum might provide: for eco-based tourism. Furthermore, the wetland does not currently 
suppmt agricultural or other uses in interstate commerce. It is not likely that the wetland could 
be: u.c;c:d for any interstate commerce purposes. 

IV., Conclusion 

The agencies have determined that wetland B for ID# NWS-2007-945 is not adjacent (as 
defined by 33 CFR 328.3{c)) to McSorley Creek. This finding is based upon an examine1tion of a 
combination of factors, primarily re1ated to the position in the landscape and other physic::al 
cb.ara.c:teristics of the wetland in relation to the n~est jurisdictional water. Addi ti oaally, this 
w1::,Uaald does not appear to support any links to interstate commerce under 33 CPR 328.3(a)(3). ~ 
Bn:sed on these findings, we have determined that wetland B is non~jurisdictionELl because it is 
isolal:ed and there are no potential links to interstate commerce; this wetland does not satisfy 33 
C.J".R. § 328.3(a)(3) or (7). 

~f!!Jt:d 
U W1:¢.hmds &, Aquatic Resources Branch 

U.S. 1Fnviromnental Protection Agency 

-···-·· .. ··--------

Russell L. Kaiser, Senior Program Manager 
Regulatocy Community of Practice 
U.S. Anny C?rps of Engineers 

Date: ~ ~C 2p~-

5Thi s i~· .;1 caso-specific detcnnlnation, Md th11t it sm no policy or pnx:edcnt with rel)>ect to any other irituation, er with respect to 
the vali~.iiy of tbc: regulations at 328.3(a)(3). 
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