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1. Introduction 

This is a Department of the Army (DA) supplemental permit decision document addressing 
requests by the applicants to reconsider the conditions and terms of four initial proffered 
permits and the denial of six permits. This document, with the original permit evaluation 
and combined decision document (CDD), addresses the requirements contained in the 
National Environmental Policy Act (NEPA) of 1969 and the Section 404(b )(1) Guidelines 
(Guidelines) published at 40 CFR Part 230. Where the two documents differ, this 
supplemental permit decision document prevails over the original CDD. 

1.1. Authorities 

This decision is issued under Section 10 of the Rivers and Harbors Act of 1899 (33 
USC 403) and Section 404 of the Clean Water Act (33 USC 1344). This review was 
conducted in accordance with the procedures described at 33 CFR Part 320-331, 
including Appendices B and C. 

1.2. Permit Decision 

I have reviewed and evaluated the subject DA permit applications, in light of the 
overall public interest, the environmental, social, engineering, and economic 
considerations, and in accordance with the laws, regulations and policy cited above. 
I have decided to issue DA permit authorization for applications numbered 2001
01429, 2001-01430, 2001-01431, and 2001-01434 subject to modifications and 
special conditions described below subject to the issuance of Section 401 Water 
Quality Certification by the State of Missouri and the State of Kansas. I have also 
reaffirmed my previous decision to deny DA permit authorization for applications 
numbered 2001-01432, 2001-01433, 2001-01435, 2001-01436, 2003-01640, 
and 2004-00378. 

Application 
Number 

Applicant Name and 
Address 

Annual 
Tons of 
Dredged 
Material 

Currently 
Requested 

Annual 
Tons of 
Dredged 
Material 

Previously 
Authorized 

Tons of 
Material 
Dredged 
in 2006 

River Miles 
Authorized for 

Dredging by 
This Permit 

Annual 
Tons of 

Material 
Authorized 

by This 
Permit 

2001-01429 Capital Sand Company, 2,500,000 1,500,000 2,253,862 62.00-75.00 2,255,000 
(Renewal of Inc. (Capital Sand) (Also 109.00-115.20 

I 996 Post Office Box 104990 dredged 115.95-118.40 
01648) Jefferson City, Missouri for Con 119.15-119.35 

65110-4990 Agg) 119.85-124.35 
124.95-126.05 
126.90-127.50 
I 40.00-150.00 
158.45-164.00 
172.00-176.40 

2001-01429 Capital Sand continued 177.85-184.75 
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Application 
Number 

continued 

2001-01430 
(Renewal of 

1996
01654) 

2001-01431 
(Renewal of 

1996
01649) 

Applicant Name and 
Address 

Hermann Sand and 
Gravel, Inc. 

(Hermann Sand) 
Route 3, Box 261 


Hermann, Missouri 65041 


Holliday Sand and Gravel 

Company (Holliday Sand) 


6811 West 63rd Street 
Overland Park, Kansas 

66202 

Annual Annual Tons of Annual 
Tons of Tons of Material River Miles Tons of 
Dredged Dredged Dredged Authorized for Material 
Material Material in 2006 Dredging by Authorized 

Currently Previously This Permit by This 
Requested Authorized Permit 

185.65-186.90 
188.20-192.00 
193.00-193.40 
195. 75-202. l 0 
202.75-210.00 
220.00-226.95 
227.55-230.00 
245.00-249.65 
250.30-265.00 
283.00-297.90 
301.05-303.00 
314.00-328.00. 

500,000 

3,800,000 

2001-01431 
continued 

Holliday Sand continued 
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100,000 

2,450,000 

Kansas City 


St. Joseph 


301,034 

3,395,525 

56.00-56.85 
61.25-66.00 
70.00-80.00 
80.50-89.75 

93.55-101.70 
109.00-115.20 
I 15.95-118.40 
146.00-157.00 
158.45-164.00 

320.00-328.00 

328.00-330.90 
331.65-336.00 
338.00-339.15 
350.00-356.30 
356.50-358.16 
358.36-359.24 
359.44-360.17 
360.37-361.20 
361.44-362.15 
362.35-364.25 
364.45-364.64 
364.84-365.43 
365.79-366.02 
366.30-367.00 
367.90-373.30 
374.20-375.10 
375.30-377.81 
378.90-379.70 
380.70-386.00 

445 .00-455 .so 

300,000 

450,000 in 
2008 and 

900,000 in 
2009 

3,400,000 
in 2007 

2,950,000 
in 2008 

2,500,000 
in 2009 

Can 
compensate 

for 
reduction 

below river 
mile328 

360,000 

http:70-386.00
http:378.90-379.70
http:375.30-377.81
http:374.20-375.10
http:367.90-373.30
http:366.30-367.00
http:79-366.02
http:364.84-365.43
http:364.45-364.64
http:362.35-364.25
http:361.44-362.15
http:360.37-361.20
http:359.44-360.17
http:358.36-359.24
http:356.50-358.16
http:350.00-356.30
http:338.00-339.15
http:331.65-336.00
http:328.00-330.90
http:320.00-328.00
http:158.45-164.00
http:146.00-157.00
http:15.95-118.40
http:109.00-115.20
http:93.55-101.70
http:80.50-89.75
http:70.00-80.00
http:61.25-66.00
http:56.00-56.85


Annual Annual Tons of Annual 
Tons of Tons of Material River Miles Tons of 

Application Applicant Name and Dredged Dredged Dredged Authorized for Material 
Number Address Material Material in 2006 Dredging by Authorized 

Currently Previously This Permit by This 
Requested Authorized Permit 

Total 364,830 3,760,000 

3,760,355 

2001-01432 Washington Sand 130,000 130,000 0 62.00-75.00 Permit 
(Renewal of Company, Inc. Denied 

1996 (Washington Sand) 
01655) 528 West Front Street 

Washington, Missouri 
63090 

2001-01433 St. Charles Sand Company 200,000 200,000 0 None Permit 
(Renewal of (St. Charles Sand) Permit Denied Denied 

1996 14580 Missouri Bottom 
01680) Road 

Bridgeton Missouri 63044 

2001-01434 Con-Agg of MO, L.L.C. 250,000 250,000 175,000 177.85-184.75 250,000 
(Renewal of (Con-Agg) (Dredging 185.65-186.90 

1996 2604 North Stadium Blvd. done by 188.20-192.00 
01652) Columbia, Missouri 65202 Capital 193.00-193.40 

Sand) 195. 75-196.50 
196.70-197.00 
198.50-199.15 
199.40-201.95 

2001-01435 Edward N. Rau 100,000 100,000 0 None Permit 
(Renewal of Contractor Company Permit Denied Denied 

1996 (Rau) 
01656) 2809 Highway A, Suite A 

Washington, Missouri 
63090 

2001-01436 Kaw Valley Sand and 1,000,000 300,000 0 None Permit 
(Renewal of Gravel, Inc. Permit Denied Denied 

1996 (Kaw Valley Sand) 
01650) 1615 Argentine Blvd. 

Kansas Citv. Kansas 66105 

2003-01640 85th Street, Inc. 1,300,000 0 0 None Permit 
(New (Lafarge) Permit Denied Denied 

Applicant) 3101 East 85th Street 
Kansas City. Missouri 64132 

2004-00378 Muenks Bros. Quarries 600,000 0 0 None Permit 
(New (Muenks Bros.) Permit Denied Denied 

Applicant) 3717 Highway 50 West 
Loose Creek, Missouri 

65054 

TOTAL 10,380,000 980,000 6,490,251 6,490,000 

3 




2. Appealed Issues and the Corps' Response 

2.1. Disputed Bed Degradation 

2.1.1. No Proof 

Capital Sand (Enclosure 6.2 and Enclosure 6.7), Con-Agg (Enclosure 6.1 and 
Enclosure 6.8), Hermann Sand (Enclosure 6.9), Rau (Enclosure 6.4 and 
Enclosure 6.11 ), Muenks Bros. (Enclosure 6.3 ), and Kaw Valley (Enclosure 
6.6) argue that there is no adequate demonstration ofbed degradation in the 
area covered by their initial proffered permits. 

Corps' Response: The Construction Reference Plane (CRP) is a sloping 
plane, nominally at an elevation that is inundated 75 percent of the time 
during the normal navigation season, which was established to facilitate the 
design and maintenance of the structure heights on the Missouri River Bank 
Stabilization and Navigation Project from Sioux City, IA, to the mouth. The 
CRP was established by the Missouri River Commission in 1889 with various 
subsequent revisions. Revisions are necessary to accommodate the changing 
river bed because of channel degradation and aggradation. The last revision 
was in 2005. 

Comparison of the CRP Water Surface and Commercial Dredging Volume on 
the Missouri River from Rulo, Nebraska to the mouth from 1990 versus 2002 
and 2005 (Enclosure 6.12) indicates that the Construction Reference Plane 
(CRP) of the Missouri River has changed as much as nearly five feet during 
that time period in some areas that Capital Sand and Hermann Sand dredged. 
Change in the CRP appears to be greatest at locations where commercial 
dredging is the most intensive, especially near St. Charles, Jefferson City, and 
Kansas City. This information on potential effects of commercial dredging is 
sufficient to require the completion of an Environmental Impact Statement 
(EIS) to determine whether commercial dredging is causing significant 
impacts on the human environment as such impacts are defined under the 
National Environmental Policy Act (NEPA). 

2.1.2. Studies are Speculative 

Hermann Sand (Enclosure 6.9) argues that the studies cited in the CDD are 
draft and clearly speculation or assumption and that the data they provided 
show there is very little if any degradation at Hermann. 

Corps' Response: As stated above, the information on potential effects of 
commercial dredging is sufficient to require the completion of an EIS to 
determine whether commercial dredging is causing significant impacts on the 
human environment as such impacts are defined under NEPA. The Corps 
disagrees that its studies are unsubstantiated or that the data proves that 
degradation is not occurring. These studies have been peer reviewed for 
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technical accuracy. The Corps agrees that our understanding of the effects of 
dredging on bed degradation is incomplete and that a comprehensive study 
needs to be done. However, the studies done to date sufficiently indicate that 
degradation is occurring and is potentially affected by current dredging 
practices. Continued increases in dredging amounts or long term dredging at 
current rates creates potential for significant impact. The degree of 
degradation in any given reach correlates well with the amount ofmaterial 
extracted from that reach over the years. Although total extraction at 
Hermann is less than at Jefferson City or Kansas City, the Corps identified a 
proportional amount of degradation. We also note that the data provided by 
Hermann Sand to dispute our findings is inconclusive and were also not 
subject to peer review. 

2.1.3. Results of 2007 Hydro graphic Surveys 

Holliday Sand (Enclosure 6.5) argues that analysis ofhydrographic surveys 
completed by the Corps before and after dredging at river mile 368 and near 
Washington in the summer of 2007 indicates that: 1) the dredged holes filled 
at normal stream flow rates, 2) there were no signs of sloughing or head
cutting, 3) there is no significant degradation above or below the dredge hole, 
and 4) dredging does not have a short term impact on the Missouri River bed 
degradation issue. 

Corps' Response: The 2007 hydrographic surveys indicated to us that 
recovery of a dredged area took longer than the dredgers had indicated in 
earlier discussions. Regarding the other claims, the fourth is most important. 
This looked at an area before and after dredging occurred there, so it is a very 
short term perspective. We didn't expect obviously significant degradation, 
sloughing, or head-cutting after one dredging event. That is why we have 
required annual hydrographic surveys of the authorized reaches in the 
proffered permits. We expect that any significant degradation would be the 
cumulative effect of dredging throughout a larger area over a longer period of 
time. 

2.1.4. Discounting Other Causes 

Kaw Valley (Enclosure 6.6) argues that by reducing or excluding dredging 
within vulnerable areas the Corps discounts the impact percentages of three 
other identifiable and significant factors contributing to degradation: 1) dam 
and other riverside construction, 2) flooding, and 3) drought. All the appeals 
maintain that the Corps should not focus on limiting dredging as the primary 
means of solving the degradation problem until a comprehensive study is 
done. 

Corps' Response: Under NEPA, the government action (issuing dredging 
permits) should not proceed unless an Environmental Assessment (EA) 
determines that the proposed action (dredging) will not cause significant 
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impacts (Finding of No Significant Impact, FONSI) or those significant 
impacts are clearly studied and disclosed to the public in an Environmental 
Impact Statement (EIS). The Corps has determined that dredging to the full 
extent proposed by all applicants would result in the potential for significant 
impacts from bed degradation. The Corps has also determined that a FONSI 
may be reached regarding commercial dredging in the Missouri River on]y 
under the general restrictions and conditions we have proposed. One of the 
key conditions of the FONS I is disallowing extraction increases beyond 2006 
levels throughout the river until an EIS is prepared. Because the proposed 
action under consideration is commercial dredging, the "project purpose" and 
therefore focus of the EIS will be the impacts of dredging and its alternatives. 
The Corps has received authorization and funding from Congress to do a 
separate reconnaissance study of the causes and possible solutions to bed 
degradation in the Missouri River. 

2.2. Rau (Enclosure 6.4, Enclosure 6.11) 

2.2.1. Degradation is Unproven 

Rau claims that our decision is based on a "single, speculative 'draft' 
document that has not undergone professional review or evaluation and has 
not been substantiated". Rau also claims that this document did not evaluate 
the eastern Missouri River or conclude that dredging could reasonable be 
expected to cause site-specific degradation in the areas of their proposed 
operation. Rau claims that dredgers in the St. Louis District do not experience 
such dredging restrictions. 

Corps' Response: The issues regarding degradation are addressed 
collectively in Section 2.1 of this document. The Kansas City District has 
coordinated this decision with the St. Louis District who has agreed to modify 
their current permits for commercial dredging on the Missouri River to 
include these restrictions and permit conditions. They will also cooperate in 
the preparation of a river-wide EIS for commercial dredging. 

2.2.2. Minimal Impact 

Rau is willing to reduce the quantity of material they would extract from the 
river each year and believe that because that amount is minimal compared to 
the larger operations, the environmental impact would be minimal and they 
should be allowed to dredge. 

Corps' Response: The Corps agrees that if studied individually, the impacts 
of their proposed dredging operation might be found to be minimal. However, 
the cumulative impact of all the proposed activities would be significant and 
require preparation of an EIS before permits could be issued. The Corps has 
determined that increased extraction cannot be authorized until an EIS is 
completed. By imposing special permit conditions and limiting total annual 
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extraction to 2006 levels through 2009, the potential cumulative impacts will 
be reduced below the level of significance, and we can authorize dredging to 
continue while an EIS is prepared. Authorizing Rau to extract any quantity of 
material would require an equal reduction of some other authorized extraction 
limit. 

2.2.3. Financial Fairness 

Rau believes that cancelling their permit for less than 75,000 tons while 
allowing continued dredging of 2,000,000 tons by other single parties is 
indefensible and inequitable and "'gives' the business to our competitors and 
grants the benefit of this natural resource to a 'chosen few' ...and does nothing 
to 'protect the river bed.'" 

Corps' Response: The Corps has determined that re-authorizing existing and 
active dredging operations is the most rational and equitable way to 
temporarily divide the available material during the EIS process. The active 
dredgers have consistently demonstrated their ability and intentions and made 
dredging a large part of their operations. Denying their permits or reducing 
their authorized tonnage to give it to another applicant would have an 
immediate and severe impact on those companies. Denying permits of 
inactive or new applicants only denies them the opportunity to expand their 
business. This is also addressed in section 2.3 .4 of this document. 

2.2.4. Hydrographic Surveying 

In their original appeal letter (Enclosure 6.4), Rau said "We are willing to 
participate in in-depth studies, by a third party, of degradation of the river bed 
during dredging on our permit to identify sustainable dredging levels ..." In 
their supplemental letter (Enclosure 6.11) Rau then asserts that hydro graphic 
surveying is the responsibility of the Corps and would be a sizeable burden for 
small companies like theirs. They advocated making a joint study of the river 
bed with prorated fees among all the dredgers. 

Corps' Response: Periodically the Corps performs hydrographic surveys of 
the Missouri River for other programs within the Corps. None of these 
programs require or are authorized or funded to perform hydrographic surveys 
every year. In 2007 we did do a hydrographic survey of the entire Missouri 
River between Rulo and the mouth at St. Louis but we won't be able to do one 
again in the next several years. The Corps has determined that hydrographic 
surveys in 2008 and 2009 are necessary to prepare the EIS for 2010. This 
issue is also addressed in section 2.5.4.1 and section 2.5.4.2 of this document. 
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2.3. Kaw Valley Sand (Enclosure 6.6) 

The Law Office of Charles D. Kugler, LLC prepared a lengthy objection of the 
denial of Kaw Valley Sand's application (Enclosure 6.6). We will address this 
objection section by section. 

2.3.1. "Reasons for Appeal" (section II of appeal) 

2.3.1.1. "Four Substantive Evaluation Areas" 

The objection incorrectly identifies four substantive evaluation areas 
(Sections 3.31, 3.32, .3.33, and 3.34 of the original CDD) as the 
basis of our denial ofKaw Valley Sand's permit application. 

Corps' Response: Section 3.3 discusses issues raised by various 
parties in response to our public notice regarding the proposed 
activities, the rebuttal offered by the applicants to those concerns, 
and the Corps' resolution of those issues. We agree that the 
concerns regarding impacts of dredging on water quality, fish and 
wildlife habitat, and horizontal collector wells by all applicants 
would be addressed by the proposed permit conditions and would 
not justify denial of Kaw Valley Sand's permit application. 
However, the Corps has determined that the dredging proposed by 
Kaw Valley Sand in addition to the amount extracted by active 
dredgers in 2006 would result in the potential for significant impacts 
from increased bed degradation. 

2.3 .1.2. Comprehensive Study of Degradation 

Regarding river bed degradation, the objection argues that until a 
comprehensive study is done to identify and quantify the effect of 
the various contributing factors, we cannot focus on limiting 
dredging as the primary means of solving the degradation problem. 

Corps' Response: Because the proposed action under consideration 
is commercial dredging, the "project purpose" and therefore focus of 
the EIS will be the impacts of dredging and its alternatives. This is 
consistent with NEPA. In CDD Section 3.33, we did agree with the 
EPA, FWS, Friends of the Kaw, WaterOne, BPU, and other 
commentators that bed degradation is a serious issue that needs to be 
studied further. We agree that dredging was one of several factors 
potentially contributing to degradation. However, the focus of our 
review is how the proposed dredging will affect the Missouri River. 
The Corps has determined that dredging to the full extent proposed 
by all the applicants would result in the potential for significant 
impacts by increasing bed degradation above and beyond what 
would occur if no dredging were authorized. The appeal 

8 




misconstrues the NEPA process when it states "The Corps maintains 
that its desired goal ... is to be able to reach a FONSI (Finding of 
No Significant Impact) in the preparation of its EIS (Environmental 
Impact Statement)." NEPA requires an Environmental Assessment 
(EA) for all federally funded or authorized projects. If that EA does 
not result in a FONSI, then a more extensive evaluation (an EIS) 
must be completed before the project can be authorized. A FONSI 
is not the result of an EIS. To be able to reach a FONSI and 
authorize some dredging to continue while an EIS is prepared, we 
had to limit and restrict dredging to minimize the potential for 
dredging to increase bed degradation during that time. 

2.3.2. "The Jurisdictional Decision is against the weight of its own analysis." 
(section 111.1 of appeal) 

2.3 .2.1. Unacceptable Impacts (section 111.1 of appeal) 

The objection correctly quotes our permit denial cover letter that 
says that the activity would "result in unacceptable impacts on the 
aquatic environment of the Missouri River" and "permits for 
extraction ofmaterial in excess of the amount reportedly extracted 
in 2006 would be contrary to the public interest". The appeal argues 
that nothing in the CDD "points out where commercial dredging, as 
presently regulated, harms aquatic life or would have a negative 
impact on public interest factors. 

Corps' Response: The decision to deny several permits was based 
mainly on the NEPA analysis. NEPA considers impacts on the 
"human environment", not just the aquatic environment. The appeal 
misquotes or misconstrues various parts of the CDD to argue that 
dredging does not negatively impact, and in fact, benefits the aquatic 
environment. Although we do not agree that dredging provides any 
substantial benefits to special aquatic sites, fish and wildlife, or 
endangered species, we do agree that under the time and other 
restrictions and extraction limits we proposed, dredging would not 
have a significant negative impact on those components of the 
aquatic environment or the human environment. However, the 
Corps determined that dredging to the extent proposed by all the 
applicants could increase bed degradation and have a significant 
negative impact on dikes, levees, revetments, water intake structures 
and other components of the human environment. The Corps denied 
all permit applications that would have increased total extraction 
because that action would require an EIS. Section 4 of this 
supplemental decision document will more thoroughly state the 
basis of our decision. 
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2.3. Kaw Valley Sand (Enclosure 6.6) 

The Law Office of Charles D. Kugler, LLC prepared a lengthy objection of the 
denial of Kaw Valley Sand's application (Enclosure 6.6). We will address this 
objection section by section. 

2.3.1. "Reasons for Appeal" (section II of appeal) 

2.3.1.1. "Four Substantive Evaluation Areas" 

The objection incorrectly identifies four substantive evaluation areas 
(Sections 3.31, 3.32, .3.33, and 3.34 of the original CDD) as the 
basis of our denial of Kaw Valley Sand's permit application. 

Corps' Response: Section 3 .3 discusses issues raised by various 
parties in response to our public notice regarding the proposed 
activities, the rebuttal offered by the applicants to those concerns, 
and the Corps' resolution of those issues. We agree that the 
concerns regarding impacts of dredging on water quality, fish and 
wildlife habitat, and horizontal collector wells by all applicants 
would be addressed by the proposed permit conditions and would 
not justify denial of Kaw Valley Sand's permit application. 
However, the Corps has determined that the dredging proposed by 
Kaw Valley Sand in addition to the amount extracted by active 
dredgers in 2006 would result in the potential for significant impacts 
from increased bed degradation. 

2.3.1.2. Comprehensive Study of Degradation 

Regarding river bed degradation, the objection argues that until a 
comprehensive study is done to identify and quantify the effect of 
the various contributing factors, we cannot focus on limiting 
dredging as the primary means of solving the degradation problem. 

Co.rps' Response: Because the proposed action under consideration 
is commercial dredging, the "project purpose" and therefore focus of 
the EIS will be the impacts of dredging and its alternatives. This is 
consistent with NEPA. In CDD Section 3.33, we did agree with the 
EPA, FWS, Friends of the Kaw, WaterOne, BPU, and other 
commentators that bed degradation is a serious issue that needs to be 
studied further. We agree that dredging was one of several factors 
potentially contributing to degradation. However, the focus of our 
review is how the proposed dredging will affect the Missouri River. 
The Corps has determined that dredging to the full extent proposed 
by all the applicants would result in the potential for significant 
impacts by increasing bed degradation above and beyond what 
would occur ifno dredging were authorized. The appeal 
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2.3.2.2. 	 Economic Impacts (section 111.1.B.1 of appeal) 

The objection argues that in our public interest review required 
under 33 C.F.R. §320.4(a) "The Corps underestimates the already
quantifiable need for sand and gravel in the private construction 
industry and public road repair, with its added improvement in 
employment opportunities, and overstates its unproven allegation 
that commercial dredging is the major cause in river bed 
degradation, interference with aquatic, fish and wildlife." 

Corps' Response: The Corps recognizes the important contribution 
of commercial sand dredging to the regional economy. However, 
we also recognize the huge potential cost to society if dredging 
contributes to continued bed degradation and the failure ofbridges, 
dikes, levees, revetments, water intakes, and other river structures. 
Recent failure of the Interstate 35 Bridge over the Mississippi River 
in Minneapolis, Minnesota and failure of the New Orleans, 
Louisiana levees during Hurricane Katrina illustrate the significant 
potential economic impacts of such a catastrophe. We have 
attempted to balance the public costs and benefits of commercial 
sand dredging in our permit decision to the extent we can by 
allowing dredging to continue at 2006 levels through 2009 with 
restrictions intended to minimize the potential for significant 
impacts to river infrastructure and other resources during that time. 
The Corps denied permits that would have increased the potential 
for significant impacts. By preparing an EIS, we can reconsider the 
effects of increasing dredging and authorize it if there are no less 
damaging practicable alternatives and it is not contrary to the public 
interest in light of all the foreseeable impacts. 

2.3.2.3. 	 Human Use and Recreation Basis for Denial (section 111.1.B.2 of 
appeal) 

The objection argues that our denial of a permit to Kaw Valley 
because their proposed activity would be "contrary to the public 
interest" with regard to human use and recreation is not supported by 
the "Jurisdictional Decision" analysis. 

Corps' Response: The Corps agrees that the proposed dredging 
would have minimal impact on recreational and commercial 
fisheries, recreational boating, or aesthetics. However, we would 
include the previously mentioned navigation, flood control, utility 
structures, and the communities they protect and serve as part of the 
human environment. The potential damage to these structures from 
bed degradation would reduce the safety and security of various 
communities from flood, drought, and other natural disasters. The 
Corps determined that increases in the total annual extraction 
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above 2006 levels would result in the potential for significant 
impacts from bed degradation so would require an EIS before it 
could be authorized. 

2.3 .2.4. Clean Water Act Basis for Denial (section III. l .B.3 of appeal) 

The objection argues that our denial of a permit to Kaw Valley 
because the proposed activity would be "contrary to the public 
interest" with regard to the Clean Water Act is not supported by the 
Jurisdictional Decision analysis. 

Corps' Response: The Corps agrees that the proposed dredging 
will have less than significant impact on water quality, turbidity, 
water circulation or fluctuation, or biological characteristics. 
However, we disagree with the appeal's claims regarding impacts on 
the physical substrate. Extraction from the Missouri River within 
the State ofMissouri was approximately 7.8 million tons in 2006 
(this includes tonnage of three dredgers authorized by the St. Louis 
District in the lower 49 miles of the Missouri River) while the 
median annual bed material load for the Kansas City reach was 
estimated to be approximately 7.4 million tons. The bed material 
load does not increase much between Kansas City and St. Louis 
because there are not many sources of additional material in that 
reach. Estimates ofbed material load are not very accurate so there 
is no clearly sustainable extraction limit but the total annual 
extraction is approximately equal the median annual bed material 
load. However, the bed material load is correlated with river flow 
volumes which have been below normal for the last 8 years. During 
those 8 years, total extraction from the Missouri River has been 
higher than any time previously and may have exceeded the lower 
than average bed material load. More conclusive are the studies 
which have shown that the river flow volume used to estimate the 
historical CRP now produces a lower water surface. The river bed 
has clearly dropped deeper into the floodplain. 

According to a report by MDNR entitled "A Geologic Cross Section 
of the Missouri River Valley at Kansas City, Missouri" (Enclosure 
6.13), the upper 10 to 35 feet of the surficial materials of the 
Missouri River floodplain are alluvial deposits of silt, clayey silt and 
fine-grained sand deposited during the Holocene period. This layer 
is underlain by 7 5 to 100 feet of sand with gravel lenses believed to 
be deposited during the Wisconsinan (Late Pleistocene) period. The 
fact that Holliday Sand has had to expand their dredging into new 
reaches to find the desired coarse sands indicates that they may be 
mining those Wisconsinan deposits and that the bed material filling 
in those refilled dredged holes is mainly finer grained sediment not 
suitable for use in concrete or asphalt. 
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The Corps determined that authorizing all the proposed dredging 
operations, including Kaw Valley Sand's, would result in the 
potential for significant impacts to the physical substrate, including 
changes to the average bed elevation and composition. However, 
our permit decision to deny new and inactive applicants and to 
renew active dredgers with additional restrictions and permit 
conditions will minimize the potential for significant impacts to the 
physical substrate during the permit period. 

2.3.2.5. River Structures and Degradation (section 111.1.B.5.b of appeal) 

The objection claims that we identified water intake structures, 
bridge abutments, boat ramps, and wharves as some of the 
significant factors impacting river bed degradation. It questions why 
the Corps has not considered modifying or curtailing the building of 
these structures to limit river bed degradation. 

Corps' Response: The objection misunderstood section 6.1.7 of 
our CDD. We meant that river bed degradation has disabled several 
water intake structures and contributed to failure of levee slopes, 
sheet piles, revetments, and river banks and to head-cutting in 
tributaries to the Missouri River. These are described as effects of 
bed degradation, not the causes. 

2.3.2.6. Dredging and the Navigation Channel (section 111.1.B.5.c of appeal) 

The objection claims that we said that commercial dredging aided 
the Corps' maintenance of the Missouri River navigation channel 
within the Kansas City Reach. 

Corps' Response: The Corps has not needed to dredge within the 
Kansas City reach to maintain the navigation channel since its 
completion in 1981. Navigation dredging has been done a few times 
in shallower reaches downstream. In those few instances, the 
dredged material was not the type the commercial dredgers wanted, 
so the material was returned to the river. Commercial dredging is 
not necessary or beneficial to maintenance of the navigation channel 
because the channel was designed with dikes, levees, and revetments 
to prevent the high bed material load from settling out and causing 
shoals and sandbars. The Corps determine that authorizing annual 
extraction limits greater than the amount extracted in 2006 could 
result in increased bed degradation and significant negative impacts 
on navigation structures on the Missouri River. The special 
conditions of the proffered permits and annual extraction limits 
proposed in our permit decision will limit annual extraction to levels 
equal to or less than extraction levels of recent years. These permit 
conditions should minimize the potential for significant negative 
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impacts on navigation from dredging influenced bed degradation. 

2.3.2.7. Dredging and Aquatic Life (section 1111.1.B.5.c of appeal) 

The last paragraph of the objection misconstrues section 6.2.4 of our 
CDD by claiming that we said that sand and gravel dredging chums 
up the channel so that aquatic life is not smothered by "turgid" [sic] 
sediment. 

Corps' Response: We did say that the increased turbidity around a 
dredge does not significantly affect native fish species (such as 
pallid sturgeon and spoonbill) that are adapted to the even more 
turbid condition historically typical of the "Big Muddy." However, 
we also explained that the fine material discharged from these 
hydraulic cutter-head suction dredges can cover up coarse sand and 
gravel beds used by spawning fish and can smother crawfish, insects 
and other benthic invertebrate animals that live in or on these sand 
and gravel beds and are unable to flee. Dredging definitely does not 
benefit aquatic organisms. However, because the proposed permit 
conditions will confine dredging to the fast flowing navigation 
channel and avoid the slower moving shallow areas preferred by 
most aquatic fauna in the Missouri River, we did determine that our 
decision would result in minimal relocation and mortality of aquatic 
organisms. 

2.3.3. 	 "The Jurisdictional Decision is unreasonable, arbitrary and capricious." 
(section Ill.2 of appeal) 

2.3.3.1. Other Causes of Degradation (section Ill.2.A of appeal) 

The objection claims that the Corps seeks to shift its own 
responsibility to ameliorate river bed degradation by restricting only 
one of the four possible causes. 

Corps' Response: The Corps agrees that dredging is one of several 
factors contributing to bed degradation. Because the proposed 
action under consideration is commercial dredging, the "project 
purpose" and therefore focus of the EIS will be the impacts of 
dredging and its alternatives. This is consistent with NEPA. The 
Corps has determined that we cannot permit extraction increases 
until an EIS can be completed and that limiting annual extraction 
to 2006 levels through 2009 with additional restrictions to protect 
specific critical sites would minimize the potential for significant 
impacts and allow us to authorize some continued dredging while an 
EIS is prepared. The Corps does consider degradation when 
planning, constructing, and managing its own river structures and 
projects or when regulating river structures and projects of other 
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entities under Section 404 of the Clean Water Act or Section 10 of 
the Rivers and Harbors Act. All Corps actions must comply with 
NEPA. Additionally, the Corps has received authorization and 
funding to begin a reconnaissance study of the causes and solutions 
ofbed degradation in the Missouri River. 

2.3.3.2. No Basis for Denial (section III.2.B of appeal) 

The objection claims that the Corps permit denial contradicts its 
stated analysis. 

Corps' Response: Our permit decision addressed most potentially 
significant impacts of dredging by restricting where and how the 
activity is conducted. However, the Corps determined that allowing 
the overall annual extracted tonnage to increase over 2006 levels 
could result in the potential for significant impacts on the aquatic 
environment in the Missouri River and the surrounding human 
environment and would be contrary to the public interest. 

2.3.4. "The Corps perpetuates Holliday Sand & Gravel's illegal monopoly in the 
commercial dredging business, depriving Kaw Valley ofproperty without due 
process oflaw. (section III.3 of appeal) 

2.3.4.1. Illegal Monopoly (section III.3.A of appeal) 

The objection claims that the Corps' denial of all other dredging 
permits creates a de facto illegal monopoly in the dredging business 
for Holliday Sand within the Kansas City reach. The appeal also 
said "The Corps' Jurisdictional Decision states that the Kaw Valley 
permit denial fulfills the Corps' primary purpose ofprotecting the 
integrity of the river bed against further degradation while the 
analysis itself does not support the permit denial. It thereby 
disguises its aim to limit the extraction of sand and gravel to only 
Holliday Sand." 

Corps' Response: Substantial evidence has been presented in this 
document and the original decision document that demonstrates that 
bed degradation is occurring in the Missouri River throughout 
Kansas and Missouri. Degradation is most severe where dredging 
has been concentrated, and particularly severe in the Kansas City 
reach. The Corps has determined that we could only make a FONSI 
if total annual extraction was limited to 2006 levels through 2009. 
The Corps has no bias for or against any of the applicants but has 
determined that it would be most equitable to cap annual extraction 
by denying new applicants and previously authorized but currently 
inactive operations during this abbreviated permit period while an 
EIS is being completed and impacts assessed. We also believe that 
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this will minimize the effect on the supply of sand and therefore on 
the regional economy while an EIS is completed. Between 1997 and 
October 2007, Kaw Valley Sand was authorized to dredge up 
to 300,000 tons from the Missouri River in the Kansas City area but 
they chose not to do so. During that time the other authorized 
dredgers also could have requested additional dredging reaches in 
the Kansas City area but did not. Ifa monopoly exists, it is because 
authorized dredgers chose not to compete with Holliday Sand. The 
Corps can't authorize increased dredging and potential significant 
impacts without an EIS just to accommodate all dredging 
applications. 

2.3.4.2. Property and Due Process (section 111.3.B of appeal) 

The appeal claims that the Corps' decision to deny Kaw Valley an 
active dredging permit deprived it ofproperty without due process 
of law. 

Corps' Response: The Corps has the responsibility and authority to 
regulate various activities, including dredging, under Section 404 of 
the Clean Water Act and Section 10 of the Rivers and Harbors Act. 
Department of the Army permits do not confer any property 
ownership. As required by Section 404(b)(l) of the Clean Water 
Act (33 USC 1344), the decision to deny Kaw Valley's permit 
application was reached after a public interest and environmental 
impact review process in accordance with guidelines developed by 
the Administrator of the Environmental Protection Agency in 
conjunction with the Secretary of the Army, and published at 40 
CFR 230. The Corps denied Kaw Valley's permit application 
because we determined that any increase in overall annual extraction 
(over 2006 levels) from the Missouri River could increase bed 
degradation and result in the potential for significant impacts to the 
aquatic and human environment. NEPA requires preparation of an 
EIS for all government actions that would result in significant 
impacts. After an EIS is prepared we could authorize increased 
dredging if we determine that it is not contrary to the public interest 
and there are no less damaging practicable alternatives. It is dubious 
whether the claim that Kaw Valley's inactive permit constituted a 
property interest. We note that in addition to the above permit 
framework and Kaw Valley's inactivity on the river, it owns no 
portion of the Missouri River or the sediment it was previously 
authorized to dredge. The Missouri River is a navigable waterway 
owned by the state and "held in trust" for the public. 
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2.4. Muenks Bros. (Enclosure 6.3) 

2.4.1. Practicable Alternatives 

Muenks Bros. contends that "any purported alternatives as described in 
Section 10.2 (of the original combined decision document) that are supposedly 
available to Muenks Bros. are also available to the successful applicants." 

Corps' Response: The Corps denied six permit applications including that of 
Muenks Bros. primarily because we determined that any increase in overall 
annual extraction (over 2006 levels) from the Missouri River could increase 
bed degradation and the potential for significant impacts to the aquatic and 
human environment. As described in various responses above, NEPA requires 
preparation of an EIS for all government actions that would result in the 
potential for significant impacts. Because the region has become dependent 
on sand from the Missouri River, and has not extensively sought or developed 
alternative sources, we determined that a less environmental damaging 
practicable alternative does not exist, for the dredging industry as a whole, to 
immediately provide the large amounts of required material. Upland or 
floodplain sources may be practicable in the long run but it will take some 
time to time to develop. The Corps determined that restricting annual 
extraction to 2006 levels through 2009 and restricting dredging in or near 
critical areas would minimize the potential for significant environmental 
impacts and allow dredging to continue while an EIS is prepared. The EIS 
will discuss the environmental impacts and practicability of various 
alternatives. After an EIS is prepared we could authorize increased dredging 
if we determine that it is not contrary to the public interest and there are no 
less damaging practicable alternatives. 

2.4.2. Contract with Hermann Sand 

Muenks Bros. indicates that they have a contractual arrangement for Hermann 
Sand and Gravel to dredge sand for them similar to the arrangement between 
Con-Agg and Capital Sand. They assert that "the impacts of the respective 
contractual dredging activities will be the same" and "any 'alternatives' that 
are supposedly available to Muenks Brothers would also be available to Con
Agg". 

Corps' Response: The Corps agrees that the contractual arrangements and 
the potential environmental impacts of each individual agreement are 
essentially the same. The Corps determined that a less environmental 
damaging practicable alternative does not exist at this time, for the dredging 
industry as a whole, to provide the large amounts ofrequired material. We 
allocated the available material in the most equitable manner we could, based 
on the tonnage reported by each company in 2006. We do not believe it is 
equitable during the interim period while the EIS is being completed to take 
authorized tonnage from a previously authorized and active dredgerto give to 
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a new applicant. Authorizing Muenks Bros. or Lafarge to dredge some 
amount in excess of that dredged in 2006 would result in a greater cumulative 
impact. Con-Agg and Capital Sand did report separately the material dredged 
by Capital Sand and agreed to have separate permits dividing the available 
tonnage. IfHermann Sand agreed to give up part of their previous allotment 
to Muenks Bros. we would be willing to issue Muenks Bros. a permit for that 
amount. 

2.5. Appealed Permit Conditions 

2.5.1. Extraction Limits 

2.5.1.1. Objections 

Capital Sand (Enclosure 6.2 and Enclosure 6.7), Con-Agg 
(Enclosure 6.1 and Enclosure 6.8), and Hermann Sand (Enclosure 
6.9) object to the tonnage limits and Hermann Sand (Enclosure 6.9) 
requests that they be allowed to extract up to 300,000 tons above 
Jefferson City and 700,000 below. 

Corps' Response: The Corps has determined that limiting overall 
annual extraction to 2006 levels and limiting annual extraction in 
any 10 mile reach to 1,200,000 tons are two conditions vital for our 
FONSI and we are unable to change or eliminate them. 

2.5.1.2. Proposed Alternative 

Capital Sand (Enclosure 6.7) and Con-Agg (Enclosure 6.8) argue 
that the "mine and relax" strategy they had proposed earlier would 
sufficiently protect against bed degradation. 

Corps' Response: The "mine and relax" strategy would limit the 
time during which an area is dredged and require sufficient time for 
its recovery before it is dredged again. The strategy includes 
expanding reaches to be mined, preferably upstream of currently 
dredged reaches, limiting dredging in a one mile reach to one week, 
then resting that mile reach for at least four weeks before dredging 
again. To accomplish this, there would have to be greater 
coordination where multiple dredgers operate in the same reaches. 
We agree that this strategy could reduce the potential for localized 
impacts. However, degradation results when material extraction 
exceeds the bed material load. Comparison of the CRP water 
surfaces from 1990 with those of 2002 and 2005 indicates that over 
ninety percent of the Missouri River below Rulo, Nebraska, is 
degrading to some degree (Enclosure 6.12). Any increase in the 
total extraction rate would potentially increase the average rate of 
degradation over the entire river and would create the potential for 
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significant negative impacts. For these reasons the Corps has 
determined that using the "mine and relax" strategy to justify 
increasing or eliminating annual extraction limits before potentially 
sustainable thresholds are analyzed by the EIS, could result in the 
potential for significant impacts from bed degradation. 

2.5.1.3. Kansas City Reach Reduction 

Holliday Sand (Enclosure 6.5) asks that they be allowed to extract 
the full 3,400,000 tons within the Kansas City reaches between 
Missouri River miles 350.0 and 386.0 for the duration of the permit 
rather than be reduced in years 2008 and 2009. The main reason for 
this request is because the reduction will have a substantial 
economic impact on their operation and the local community. They 
have been pursuing alternatives for several years but will need at 
least two years to finish acquiring floodplain mining areas, 
developing a new downstream terminal and, and constructing the 
additional marine equipment needed for the longer tow distances. 

Corps' Response: Our studies (Enclosure 6.12) and reports by 
various organizations with intake structures on the river indicate the 
Kansas City reach is the most severely degrading reach of the 
Missouri River below Rulo, Nebraska. We understand that reducing 
annual extraction by 25% in 2 years may not be practicable for 
Holliday Sand. However, the Corps must comply with NEPA and 
only issue a DA permit after reaching a FONSI or completing an 
EIS. The 25% reduction in annual extraction by 2009 is a vital 
condition of our FONSI. The Corps has determined that eliminating 
the 25% reduction over the next three years in the Kansas City reach 
would result in the potential for significant impacts from bed 
degradation. However, the Corps has also determined that 
authorizing Holliday Sand to dredge between Missouri River miles 
(RM) 382.7 and 386.0 subject to the tonnage limit and 
incremental 25% reduction would not result in the potential for 
significant impacts from bed degradation. 

2.5.1.4. Return of Unwanted Material 

Capital Sand (Enclosure 6.7), Con-Agg (Enclosure 6.8) and Holliday Sand 
(Enclosure 6.5) request that unwanted material returned to the Missouri River 
not be counted against their annual extraction limit. This would include 
material spilled off the conveyer belts and unusable fill sand and lignite 
separated out in the on-shore sand washing operation. 

Corps' Response: The Corps has determined that this should not have any 
significant impacts if it does not cause the net extraction level to exceed those 
reported in 2006. Therefore we will authorize the applicants to discharge 
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unwanted dredged material back into the Missouri River and subtract it from 
their annual extraction limit once the applicants submit for our approval, and 
follow, a plan showing where and how the material will be discharged and 
how they will measure and report to the Corps the amount of dredged material 
discharged back into the river. The total extraction tonnage will equal the 
tonnage extracted and barged to shore minus that amount intentionally 
returned to the Missouri River. The Corps has determined that this will not 
result in the potential for significant impacts. 

2.5.1.5. Carryover of Unused Tonnage 

Capital Sand (Enclosure 6.7), Con-Agg (Enclosure 6.8) and Holliday Sand 
(Enclosure 6.5) request that they be allowed to dredge all or a portion of the 
authorized tonnage not dredged in a year during the following year. 

Corps' Response: The Corps recognizes that this would allow the dredgers 
more flexibility to dredge according to the demand for material. However, the 
rate of environmentally sustainable dredging does not correlate with the 
demand for dredged material. A sustainable rate of extraction would be based 
on the available bed load which varies widely from year to year based on 
regional climate and weather patterns. However, estimates ofbed load are not 
very accurate and vary widely. If not supported by an accurate estimate of the 
bed load under the current conditions, we cannot assure that allowing the 
annual extraction to exceed 2006 levels would not increase the potential for 
significant environmental impacts from bed degradation. At this time we will 
not allow any portion of the authorized tonnage not dredged in a year to be 
dredged in the following year. 

2.5.1.6. Transfer of Tonnage 

Holliday Sand (Enclosure 6.5) requests that they be allowed to transfer up 
to 250,000 tons of unused tonnage annually to another permitted reach and/or 
permit holder with the prior approval of the Kansas City District. 

Corps' Response: Capital Sand dredges for Con-Agg and St. Charles Sand 
has dredged for Capital Sand when their dredges couldn't get to a reach during 
low water conditions. The Corps is not concerned with who does the dredging 
as long as they comply with all the permit conditions and report and credit that 
tonnage to the authorized company, not the contracted company. We 
recognize that it may be more economically advantageous for Holliday Sand 
to have Capital Sand dredge for them from Capital Sand's Lexington base of 
operation than it would be for Holliday Sand to acquire land in Lexington and 
additional equipment to be able to operate there. The Corps has determined 
that it will not result in the potential for significant impacts if we allow 
Holliday Sand to transfer any unused tonnage (of the reduce tonnage) from 
their Randolph and Riverside dredges (RM 329 to 400) to their St. Joseph 
dredge (RM 400 and above) but not vice versa. Holliday Sand must still 
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request additional dredging reaches, but we will allow them to dredge up 
to 3,400,000 tons between RM 329 to 400 and 3,760,000 tons between 
RM 329 and 490 in 2007, up to 2,950,000 tons between RM 329 to 400 
and 3,310,000 tons between RM 329 and 490 in 2008, and up to 2,500,000 
tons between RM 329 to 400 and 2,860,000 tons between RM 329 and 490 
in 2009. The incremental 900,000 ton reduction between RM 329 and 400 
may be made up below RM 329 as we had stipulated in the initial proffered 
permit. Holliday Sand may dredge (or have dredged by another company) 
that reduction tonnage or other unused quota in the reaches below RM 329 
that we have already authorized them to dredge or they may request additional 
reaches under their permit. All the authorized dredgers may contract with any 
other company properly equipped to comply with the permit conditions to 
dredge for them and may transfer their dredging permit to another entity but to 
keep regulation from becoming complex and difficult to manage accurately, 
they may not transfer just a portion of their authorized reaches or tonnage to 
another entity. 

2.5.1.7. Moisture Content of Reported Tonnage 

Holliday Sand (Enclosure 6.5) requests that the last sentence of the Project 
Description relating to sand moisture content be changed from 10% to 4%. 
They explain that the cap is based on the reported sales quantities from 2006 
that reflect material tonnages weighed on accurate truck scales with moisture 
content between three and 5 percent by weight. 

Corps' Response: The Corps has reviewed the reports submitted by Holliday 
Sand and believes that this claim is inaccurate. In 2006, they reported 
dredging 3, 154,926 tons ofmaterial based on yearend sales and a final 
stockpile estimate (about 4% moisture). Our proposed annual tonnage is 
based on the barge load estimates (3,400,000 tons, 7.8% more than the sales 
estimate at 4% moisture) reported by Holliday Sand for 2006 because we are 
regulating the extraction rather than sale of sand. The difference between the 
year-end sales/final stockpile estimates and barge load estimates has ranged 
between 0 and 10 percent. We understand that the moisture content of 
material off-loaded from the barges will vary based on the time it has sat and 
the weather. We also recognize that because of this variation, the extraction 
tonnages previously reported by the various dredgers were not very accurate. 
We will modify the sentence to clarify that the tonnage will be that measured 
by the offloading belt scales minus any amount returned to the river also 
measured by a belt scale. We still believe and will state that this tonnage is 
with a moisture content of approximately 10% (7.8%+4%=12%). 

2.5.2. Exclusion Zones 

Holliday Sand (Enclosure 6.10) requested that we consider an exception or 
modification to the permit conditions that would allow them to dredge 50 
to 100 feet closer to the dikes. They would be willing to limit the depth near 
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the dikes and repair or pay for repair of any resulting damage to the dikes. 
Holliday Sand made this request after they started full time OPS monitoring of 
their dredges as required in their modified and extended 1996 permit. The 
OPS revealed that they had been dredging too close to the dikes because 
coarse sand settles out in the top 30 feet of the river bottom off of the dike 
tips. To find coarse material more than 200 feet away from the dikes, they 
will have to dredge much deeper. 

Corps' Response: Dike structures are critical for maintaining the navigation 
channel as required by law. We are uncertain of the absolute buffer zone 
required to protect their integrity and determined that is imprudent to push the 
limit in this case. The areas below the dikes also provide habitat for aquatic 
and terrestrial wildlife including the endangered pallid sturgeon. The 
concurrence by the FWS that the proposed dredging would not affect the 
pallid sturgeon was contingent on avoidance of these habitat areas around the 
dikes. For these reasons, we will not modify this restriction as requested at 
this time. 

2.5.3. Monitoring 

2.5.3.1. Full-Time Monitoring 

Capital Sand (Enclosure 6.7) and Con-Agg (Enclosure 6.8) request 
that we modify Special Condition "b" to allow them to record the 
dredge position only when the suction pump is operating. 

Corps' Response: The Corps discussed this issue with Capital 
Sand and Con-Agg on September 7, 2007 when they were preparing 
the dredge monitoring plan required by their modified 1996 permits. 
They said that full time monitoring of the dredge was impracticable 
and unnecessary. At that time we verbally agreed that they could 
monitor the dredge position only when sensors show that the pump 
shaft is turning. After further consideration of this issue, we have 
determined that the alternative proposed by Capital Sand would not 
adequately ensure permit compliance and that full-time monitoring 
of the dredge position and operating status is necessary. If the 
dredge position is monitored only when sensors show that the pump 
shaft is turning, a malfunctioning sensor might be interpreted as an 
inactive dredge. Constant tracking of the dredge position and 
functional status would also indicate if the dredge is operating or not 
if it is reported to be dredging near or in an exclusion zone or 
structure. We believe that full-time monitoring of the dredge 
position and operating status is practicable with the dredge 
monitoring system that Capital Sand described in their dredge 
monitoring plan submitted in October 2007. The dredge monitoring 
plan indicates that the system will include a fully autonomous, self
powered back-up system including a OPS, an integrated 
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microcomputer, sealed cell battery and solar panel. The 
microcomputer will receive signals indicating the operating status 
and position of the cutter-head. Because the system has a battery 
and solar panel back-up power supply, we assume that it could log 
data continuously even when the dredge plant is not operating or 
manned. The system proposed by Holliday Sand has a similar 
battery back-up and continuous data logging capabilities. We would 
not require Capital Sand to add a back-up power supply to their 
dredge monitoring system since we had previously agreed that they 
system they had proposed would be sufficient, but since the back-up 
system is installed and constant data logging of dredge operating 
status and position is possible, practicable and beneficial, we will 
require continuous monitoring. 

2.5.3.2. Measuring Tonnage and Location 

Capital Sand (Enclosure 6.7) and Con-Agg (Enclosure 6.8) request 
that we modify special conditions "b" and "c" of the initial proffered 
permit to allow extraction by river mile to be estimated and recorded 
by the dredge operator on per barge load basis and actual tonnage to 
be recorded by belt scales at offload sites. Holliday Sand (Enclosure 
6.5) requested that we modify those conditions to require the 
separate recording of the amount of material when the dredge is 
moved 800 feet rather than only 100 feet. They explain that this is 
because their 1000 feet of anchor chain allows them to move 
about 800 feet within an anchor setting. 

Corps' Response: The Corps agrees to modify special conditions 
"b" and "c" to require that the time, date, river mile, coordinates and 
estimated tonnage be recorded when a barge is fully loaded or when 
a partially loaded barge is moved to a new anchor setting. 

2.5.4. Hydrographic Survey 

2.5.4.1. Modification 

Capital Sand and Con-Agg requested that Special Condition "d" be 
modified because they believe that as required by the Initial 
Proffered Permit, it is unduly burdensome and not reasonably related 
to the prevention ofbed degradation. Specifically they request the 
following clarifications: 1) the survey can be conducted in a four
month period between June and September, 2) the survey would be 
done annually beginning in 2008, 3) the survey can be conducted 
on 250-foot baselines, 4) the Corps will conduct the first year's 
(2007) survey to provide benchmarks and baseline information, 5) 
the Corps will provide the benchmarks and baseline information to 
Capital Sand in order to achieve comparable results and reduce costs 
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and 6) the Corps will continue to provide assistance with regard to 
the survey plan. 

Corps' Response: The Corps agrees that these modifications are 
more reasonable and will still provide sufficient information to study 
the effects of dredging on degradation. Therefore Special Condition 
"d" has been changed accordingly. 

2.5.4.2. Financial Burden 

Hermann Sand objects to Special Condition "d" because they 
believe it will place a disproportionate and unfair financial hardship 
on their small business. They want the condition removed from 
their permit. 

Corps' Response: The Corps recognizes the substantial cost of 
conducting a hydrographic survey and has recommended actions 
that Hermann Sand could take to reduce their expense such as 
reducing the extent of their authorized dredging reaches and 
cooperating with the other dredgers to get one surveyor to survey all 
authorized reaches without redundancy between dredgers. However, 
the hydrographic surveys are a vital condition of our FONSI because 
they will alert us if significant degradation occurs during the next 
permit cycle despite all the permit conditions designed to minimize 
the degradation and will provide information for the future EIS. We 
will not remove Special Condition "d" from Hermann Sand's 
proffered permit. 

3. Revised Special Conditions 

3 .1. Mandatory by Regulation/Policy 

The following special conditions, with any exceptions noted after the condition, will 
be included in all individual DA permit authorizations as required by national policy 
guidance and/or regulations. 

a. 	 The permittee understands and agrees that, if future operations by the United 
States require the removal, relocation, or other alteration, of the structure or 
work herein authorized, or if, in the opinion of the Secretary of the Army or 
his authorized repre~entative, said structure or work shall cause unreasonable 
obstruction to the free navigation of the navigable waters, the permittee will 
be required, upon due notice from the Corps of Engineers, to remove, relocate, 
or alter the structural work or obstructions caused thereby, without expense to 
the United States. No claim shall be made against the United States on 
accourit of any such removal or alteration. 
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3.2. Project Specific 

b. 	 Before the permittee may exercise this permit, he must have and follow a 
Dredge Monitoring Plan (DMP) approved by the Regulatory Branch of the 
U.S. Army Corps of Engineers, Kansas City District for each individual 
dredge plant whether permittee owned or contracted. The DMP must show 
how the permittee will monitor, record, and report the cutter-head position, 
cutter-head operating status; extraction tonnage, and the presence of any hard 
substrates, mussel shells, or unusual concentration of gravel in an impartial, 
unbiased, 'reliable, and accurate manner. The DMP must include the 
specifications of the process and the Dredge Monitoring System (DMS) 
including sensors, hardware, software, communications devices the permittee 
will use to: gather data; perform quality control on those data; calibrate, test, 
and repair sensors when they fail; and transfer the data to the Regulatory 
Branch of the U.S. Army Corps of Engineers, Kansas City District. The DMS 
must include automated differential Global Positioning System (DGPS) 
equipment (or other comparable system) operating with a minimum accuracy 
level of 1-3 meters horizontal Circular Error Probable with horizontal 
positions tied into the UTM Zone 15 NAD 83 (feet) coordinate system 
recorded to the nearest foot. The DMS must always be on, recording cutter
head position and operating status every 5 minutes, 24-hours a day, 365 days a 
year, even when the dredge is not operating. The data logged each month 
must be submitted by email to cody.s.wheeler@usace.army.mil at the Kansas 
City District Regulatory Branch by the 7th day of the following month. If the 
permittee does not receive an email confirmation that the report was received, 
the permittee must contact the Regulatory Branch at 816-389-3990 for revised 
instructions for filing the monthly report. The extracted material must be 
measured by one of the methods described in the attached Standard Operating 
Procedure for Hydro graphic Surveying and Dredge Monitoring. If the 
tonnage is measured by scale at the off-loading facility, the DMP should also 
describe how the operation will record the date, time, river mile, coordinates, 
and approximate tonnage of each barge loaded in one location. If a barge is 
partially filled at one anchor setting then completed at a new anchor setting, 
the tonnage should be estimated separately for each location. This 
information must be provided monthly by email on the attached Missouri 
River Commercial Dredging Location/Volume Report spreadsheet to 
cody.s.wheeler@usace.army.mil at the Kansas City District Regulatory 
Branch by the 7th day of the following month. If the permittee does not 
receive an email confirmation that the report was received, the permittee must 
contact the Regulatory Branch at 816-389-3990 for revised instructions for 
filing the monthly report. Faulty sensors or other components identified in the 
DMP must be repaired within 96 hours. The DMS must not be inoperable 
more tpan 5 percent of the time. 

This condition is necessary to ensure that adverse impacts of the authorized 
dredging on navigation, flood control, water intake structures, and endangered 
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species and their habitat are minimized. It has been modified from the version in 
the initial proffered permit to clarify the intent and incorporate the original special 
condition "e". A phase in period is not included because this was a requirement 
of the 1996 permits extended on August 19, 2007 so the DMP and DMS should 
already be approved and installed. 

c. 	 The permittee may discharge back into the Missouri River material spilled off 
the conveyer belts and unusable material separated out in the on-shore sand 
washing and handling facility. The permittee may subtract that tonnage from 
his annual extraction limit once he has obtained our approval in writing and 
followed a plan showing where and how the material will be discharged and 
how the amount of dredged material discharged back into the river will be 
measured and reported to the Corps. The total extraction tonnage will equal 
the tonnage extracted and barged to shore minus that amount intentionally 
returned to the Missouri River. 

This is a new condition developed to ensure that if the dredger wants to subtract 
unusable material from his extraction total, it will not increase overall extraction 
or cause significant impacts from increased degradation. 

d. 	 The permittee must survey each authorized dredging reach on an annual basis 
beginning in 2008 in accordance with the attached Standard Operating 
Procedures for Hydrographic Surveying and Dredge Monitoring. The Corps 
will provide to the dredgers the benchmarks and baseline information from the 
Corps' 2007 hydrographic survey of the river. Surveys shall extend 2 miles 
upstream and 2 miles downstream of each dredged reach with transects 
every 250 feet. Surveys shall be completed between June and September at as 
close to a 12-month interval as possible. Where the permitted dredged reach 
of one dredger overlaps that ofone or more other authorized dredging 
companies, the companies may choose to cooperate and provide just one 
survey report for that reach signed by all cooperating companies. The Corps 
will continue to provide assistance as needed with regard to the survey plan. 

This was condition "c" in the initial proffered permit and has been modified to 
clarify the intent as determined in meetings with the appellants. This condition is 
necessary to ensure that adverse impacts of the authorized dredging on navigation, 
flood control, water intake structures, and endangered species and their habitat are 
minimized. 

e. 	 Ifany part of the authorized work is performed by a contractor, before starting 
work the permittee must discuss the terms and conditions of this permit with 
the contractor and must give a copy of this entire permit to the contractor. 
Any contracted dredges or barges must also be equipped with and operate in 
accordance with an approved DMP as required in special condition "b". The 
DMP and DMS must be approved by the Regulatory Branch of the U.S. Army 
Corps of Engineers, Kansas City District prior to starting work. 
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This was condition "d" in the initial proffered permit and has been modified to 
eliminate the 120-day phase in period because the condition was implemented 
with the 1996 permit modified and extended on August 20, 2007. For this reason, 
condition "e" of the initial proffered permit has been removed. 

This condition is necessary to insure compliance with the terms and conditions of 
the subject permit. Past experience has shown that full compliance with the 
permit is more likely when all parties conducting the authorized work are familiar 
with the permit. 

f. 	 No more than 1,200,000 tons ofmaterial shall be extracted within one year 

from any 10-mile reach of the Missouri River between river miles 49.8 

and 490.0. When the dredge plant monitoring system indicates that total 

extraction of all dredgers in a 10-mile reach has reached 1,200,000 tons, all 

dredgers authorized to operate within that reach will be notified that it is 

closed to further dredging for the remainder of the calendar year unless the 

permittee request and receive a waiver in writing from the Chief of the 

Regulatory Branch, Kansas City District, U.S. Army Corps of Engineers. 


This condition remains unchanged from the initial proffered permit. This 
condition is necessary to minimize the contribution of dredging to bed 
degradation and to minimize adverse affects on navigation, flood control, water 
intake structures, and endangered species and their habitat. 

g. 	 In permit conditions that specify a linear distance exclusion zone adjacent to a 
river feature, "dredging" refers to the operation of hydraulic cutter head 
suction dredging. The exclusion zone distances will apply to and be measured 
from the end of the cutter head rather than from a general point on the dredge. 

This condition remains unchanged from the initial proffered permit. This 
condition is necessary because the special conditions designed to minimize 
adverse impacts to water quality and endangered species and other wildlife and 
their habitat are concerned with the affect of the dredging and discharge. 

h. 	 The permittee must confine dredging between the Rectified Channel Lines 
(RCL) with the following restrictions. Dredging must be conducted in such a 
manner to preserve the structural integrity of the landmass landward of the 
RCL. This must be accomplished by maintaining an adequate "no dredging or 
discharging" zone riverward of the RCL so that material will stabilize into the 
dredging area at its natural angle of repose. This slope will vary depending 
upon river location and the type of material being dredged, but it is the 
dredger's responsibility to ensure that this shallow water interface landward of 
the RCL is maintained. 
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This condition remains unchanged from the initial ·proffered permit. The 
condition is necessary to ensure that adverse impacts of the authorized dredging 
on navigation, flood control, and water intake structures and endangered species 
and their habitat are minimized. 

i. 	 The permittee must not dredge within 500 feet of any levee centerline, 
pipeline or submerged utility crossing, bridge pier or abutment; nor within 200 
feet of any dike, revetment, or other structure built or authorized by the U.S. 
Government; nor within 100 feet of any normal bank line or island, without 
special authorization. When dredging is performed adjacent to river 
stabilization structures, the dredging may be conducted only in the present 
streambed of the river at the authorized locations. This condition represents 
only the minimum distances away from structures and natural features that the 
permittee can conduct dredging and does not relieve the permittee from 
liability for damage arising from dredging. The permittee must be satisfied 
that dredging to these limits will not cause damage to public and private 
property. 

This condition remains unchanged from the initial proffered permit. The 
condition is necessary to ensure that adverse impacts of the authorized dredging 
on navigation, flood control, and water intake structures and endangered species 
and their habitat are minimized. 

j. 	 The permittee must not conduct dredging operations in a zone extending 4,000 
feet upstream and 500 feet downstream from any municipal drinking water 
intake structures located along either bank of the river unless the permittee 
obtains an exemption to this condition in writing from the Chief of the 
Regulatory Branch, Kansas City District, Corps of Engineers. 

This condition remains unchanged from the initial proffered permit. The 
condition is necessary to avoid adverse impacts to municipal drinking water 
intake structures and provide a mixing zone sufficient to reestablish water quality 
to background conditions on the Missouri River. 

k. 	 The permittee must not conduct dredging operations in a zone extending 1,000 
feet upstream and 1,000 feet downstream from any horizontal collector wells 
located along either bank of the river unless the permittee obtain an exemption 
to this condition in writing from the Chief of the Regulatory Branch, Kansas 
City District, Corps of Engineers. 

This condition has been modified from the initial proffered permit to expand 
protection to horizontal collector wells used for any purpose, not just for 
municipal drinking water. The condition is necessary to preserve the existing 
permeabl~ aquifer material and avoid adverse impacts to the quality and quantity 
of this water source. 
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I. 	 The permittee must not conduct dredging operations in a zone extending 500 
feet upstream and 500 feet downstream from any other water intake structures 
other than those used for municipal drinking water. For dredging restrictions 
for municipal drinking water restrictions refer to special condition "d" above. 

This condition remains unchanged from the initial proffered permit. The 
condition is necessary to avoid adverse impacts to water intake structures and 
water quality ofwater users other than municipal drinking water providers. 

m. 	 The permittee must confine dredging to the specified reaches listed on page 1 
of the permit document. Requests for expansion and/or relocation of the 
specified reaches must identify the proposed new limits, in river miles, and the 
location of the unloading facility to be employed. Approval of the requests, if 
granted, will be provided in writing with modified reaches identified on the 
Missouri River Hydrographic Survey. Copies of the relocation requests must 
be furnished to the following agencies: 

1. 	 U.S. Fish and Wildlife Service, Columbia Field Office 
2. 	 Missouri Department of Natural Resources, Water Pollution Control 

Program 
3. 	 Missouri Department of Natural Resources, State Historic Preservation 

Office 
4. 	 Kansas Department of Health and Environment, Bureau of Water (for 

operations extending upstream of river mile 367) 
5. 	 Kansas State Historical Society, State Historic Preservation Office (for 

operations extending upstream of river mile 367) 
6. 	 Corps of Engineers, Kansas City District, Hydrologic Engineering Branch 

This condition remains unchanged from the initial proffered permit. This 
condition is a practicable measure that is necessary to ensure that adverse impacts 
of the authorized activity on water quality, cultural resources, and river bed 
degradation are minimized. 

n. 	 The permittee must not conduct dredging operations within the reaches 
identified in the following table as pallid sturgeon habitat features. 

Missouri River Miles 
(including 0.25 mile buffer) 

Pallid Sturgeon Habitat Feature 

Downstream Upstream 
49.15 50.05 RDB Centaur Chute 
56.85 59.05 LDB Chute/Island 
58.55 61.25 RDB Chute/Island 
89.75 91.10 RDB Island 
89.90 91.45 LDB Loutre Slough 
91.20 93.55 LDB Lunch Island 
103.00 104.95 Both Gasconade Confluence and Dike Field 
105.20 106.25 RDB Dike Field 
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Missouri River Miles 
Pallid Sturgeon Habitat Feature 

(includin2 0.25 mile buffer) 
Downstream Upstream 

115.20 
 115.95 
 RDB Island 
118.40 
 RDB Dike Field 119.15 

119.35 
 RDB St. Albert Chute 119.85 

124.35 
 124.95 
 RDB St. Albert Chute 
126.05 
 LDB Dike Field 126.90 


Both Osage River Confluence and Dike Field 127.50 
 130.20 

157.00 
 158.45 
 LDB Island 
176.40 
 LDB Island 177.85 

184.75 
 RDB Chute 185.65 

186.90 
 188.20 
 RDB Chute and Dike Field 
193.40 
 195.75 
 RDB Dike Field/Island 
202.10 
 202.75 
 RDB Lamine River Confluence 
212.95 
 214.05 
 RDB Dike Field 
214.25 
 LDB Chute 215.00 

217.75 
 218.55 
 LDB Chute 
218.40 
 219.65 
 RDB Island 
226.95 
 227.55 
 LDB Little Chariton Confluence 
238.40 
 239.10 
 LDB Chariton River Confluence 
249.65 
 LDB Grand River Confluence 250.30 

269.85 
 271.35 
 RDB Shallow/Island 
280.40 
 282.05 
 RDB Island 
297.90 
 RDB Island 299.05 

300.00 
 301.05 
 LDB Island 
367.00 
 RDB Kansas River Confluence 367.75 

390.85 
 LDB Platte River Confluence 391.45 

462.65 
 LDB Nodaway River Confluence 463.25 

478.55 
 479.15 
 RDB Wolf Creek Confluence 
494.55 
 495.20 
 RDB Big Nemaha River Confluence 

This condition has been modified from the initial proffered permit to include the 
column headings on each page. This condition is necessary to minimize impact to 
the pallid sturgeon and its habitat. The FWS determination that the dredging 
activities are not likely to adversely endangered species and their activities is 
conditional on including this condition. 

o. 	 The permittee must discharge only suitable material that is free from toxic 
pollutants in other than trace quantities. 

This condition remains unchanged from the initial proffered permit. This 
condition is a practicable measure that is necessary to ensure that adverse impacts 
of the authorized activity on water quality are minimized. 
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p. 	 The permittee must investigate for water supply intakes or other activities 
which may be affected by suspended solids and turbidity increases caused by 
work in the watercourse and give sufficient notice to the owners of affected 
activities to allow preparation for any changes in water quality. The permittee 
must furnish the Kansas City District with a copy of any written notification 
provided in accordance with this condition. 

This condition remains unchanged from the initial proffered permit. The 
condition is necessary to avoid adverse impacts to water intake structures and 
water quality of water users other than municipal drinking water providers. 

q. 	 The permittee must employ measures to prevent dredged materials stored or 

disposed of on shore from running off or eroding into wetlands or tributaries 

to the Missouri River. 


This condition remains unchanged from the initial proffered permit. This 
condition is a practicable measure that is necessary to ensure that adverse impacts 
of authorized fill on water quality are minimized. 

r. 	 The permittee must employ measures to prevent or control spilled fuels or 
lubricants from entering the waters of the United States. 

This condition remains unchanged from the initial proffered permit. This 
condition is a practicable measure that is necessary to ensure that adverse impacts 
of authorized fill on water quality are minimized. 

s. 	 The permittee must store all construction materials, equipment, and/or 
petroleum products that are part of the on-shore operation, when not in use, 
above anticipated high water levels. 

This condition remains unchanged from the initial proffered permit. This 
condition is a practicable measure that is necessary to ensure that adverse impacts 
of authorized fill on water quality are minimized. 

t. 	 The permittee may return unwanted dredged material and river water extracted 
from the Missouri River back to the Missouri River. The permittee must not 
dispose of waste materials, water, or garbage below the ordinary high water 
mark of any other water body, in a wetland area, or at any location where the 
materials could be introduced into the water body or an adjacent wetland as a 
result of runoff, flooding, wind, or other natural forces. 

This condition remains unchanged from the initial proffered permit. This 

condition is a practicable measure that is necessary to ensure that impacts to 

aquatic habitats are confined to the authorized area. 
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u. 	 The permittee must comply with all U.S. Coast Guard, State of Missouri, State 
of Kansas (river mile 367 to 490), and Corps of Engineers regulations 
concerning the prevention ofnavigation obstructions in navigable waters of 
the United States. 

This condition remains unchanged from the initial proffered permit. This 
condition is necessary to minimize adverse impacts to navigation. 

v. 	 The permittee must conduct operations in the Missouri River such that there 
will be no unreasonable interference with navigation by the existence or use of 
the activity authorized herein. 

This condition remains unchanged from the initial proffered permit. This 
condition is necessary to minimize adverse impacts to navigation. 

4. Determinations 

4.1. 	 Findings ofNo Significant Impact 

After evaluating the anticipated economic, social, and environmental effects of the 
currently extended dredging permits and proposed activities, it is my determination 
that issuance of DA permits to Capital Sand Company; Hermann Sand and Gravel, 
Inc.; Holliday Sand and Gravel Company: and Con-Agg of MO, LLC to extract sand 
and gravel from the Missouri River subject to the quantity, time and other limitations 
and special conditions described above will not have a significant adverse effect on 
the quality of the human environment; therefore, they may be permitted to dredge at 
these levels for the limited permit period without the completion of an EIS. 
However, I have determined that any dredging in excess of these quantities, time 
periods, and other limits could have a significant adverse effect on the quality of the 
human environment, and will require the filing of an EIS. 

I have also determined that issuance of DA permits to Washington Sand Company, 
Inc.; St. Charles Sand Company; Edward N. Rau Contractor Company; Kaw Valley 
Sand and Gravel, Inc.; 85th Street, Inc. (Lafarge), and Muenks Bros. Quarries to 
dredge as proposed in addition to the currently operating dredgers could have a 
significant adverse effect on the quality of the human environment and therefore will 
require the completion of an EIS. 

4.2. Section 404(b)(l) Guidelines Compliance 

As required by Section 404(b)(l) of the Clean Water Act (33 USC 1344), the 
proposed activities have been evaluated in accordance with guidelines developed by 
the Administrator of the Environmental Protection Agency in conjunction with the 
Secretary of the Army, and published at 40 CFR 230. The 404(b)(l) evaluation has 
resulted in a conclusion that the dredging of sand and gravel from the Missouri River 
and the discharge of unwanted excess dredged material back into the Missouri River 
by Capital Sand Company; Hermann Sand and Gravel, Inc.; Holliday Sand and 
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Gravel Company; and Con-Agg of MO, LLC is not prohibited by 40 CFR 230. 
There are no less environmentally damaging practicable alternatives for these 
applicants to obtain the needed quantity of material at this time. Appropriate and 
practicable steps have been taken to minimize potential adverse impacts of the 
discharge on the aquatic ecosystem. With these permit conditions and restrictions, 
their activities do not appear to (1) violate applicable state water quality standards or 
effluent standards prohibited under Section 307 of CWA; (2) jeopardize the existence 
of federally listed endangered or threatened species or their habitat; or (3) violate 
requirements of any federally designated marine sanctuary. 

4.3. Clean Air Act Conformity (Section 176(c) of the Clean Air Act) 

The proposed activity has been analyzed for conformity applicability pursuant to 
regulations implementing Section 176(c) of the Clean Air Act. It has been 
determined that the activity proposed under this permit will not exceed de minimis 
levels of direct emissions of a criteria pollutant or its precursors and are exempted 
by 40 CFR Part 93 .153. Any later indirect emissions are generally not within the 
Corps' continuing program responsibility and generally cannot be practicably 
controlled by the Corps. For these reasons, a conformity determination is not 
required for this project. 

4.4. Public Interest Review 

I find that issuance of DA permits to Capital Sand Company; Hermann Sand and 
Gravel, Inc.; Holliday Sand and Gravel Company; and Con-Agg of MO, LLC to 
extract sand and gravel from the Missouri River subject to the limitations and special 
conditions described above, as prescribed by regulations published 
in 33 CFR 320-331, is based on a thorough analysis and evaluation of the various 
factors enumerated above; that there are no reasonable alternatives available to these 
applicants at this time that will achieve the purposes for which the work is being 
conducted; that the work is in accordance with the overall desires of the public as 
reflected in the comments of state and local agencies and the general public; that the 
work is deemed to comply with established state and local laws, regulations, and 
codes; that there have been no identified, significant, adverse environmental effects 
related to the work; that the issuance of these permits is consonant with national 
policy, statutes, and administrative directives; and that on balance the total public 
interest should best be served by the issuance of Department of the Army permits to 
these applicants. 

I also find that denial of DA permits to Washington Sand Company, Inc.; St. Charles 
Sand Company; Edward N. Rau Contractor Company; Kaw Valley Sand and Gravel, 
Inc.; 85th Street, Inc. (Lafarge), and Muenks Bros. Quarries to extract sand and 
gravel from the Missouri River as proposed, as prescribed by regulations published 
in 33 CFR 320-331, is based on a thorough analysis and evaluation of the various 
factors enumerated above; that there are significant, adverse environmental effects 
related to the work; that the issuance of these permits is contrary to national policy, 
statutes, and administrative directives; and that on balance the total public interest 
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should best be served by the denial of Department of the Anny permits to these 
applicants at this time. 

5. Signatures/ Approvals 

Prepared by: Cody S. Wheeler Title: Regulatory Project Manager 

Reviewed by: Mark D. Frazier Title: Regulatory Program Manager 

Ends (see attached list) Roger A. Wilson, Jr. 
Colonel, Corps of Engineers 
District Commander 

2t~t'8 

Date 
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Enclosure 6.1 Con-Agg objections of August 27, 2007 to the 
modification of its existing permit. 

DAVID A. SHORR 	 314 EAST HIGH STREET 
(573)761-5005 	 JEFFERSON Cln', MISSOURI 65101 
EMAIL: DSHORR@LATHROPGAGl:i.COM 	 (573) 893-4336, FAX (573) 893-5398 
WWW.LATHROPGAGE.COM 

August 2 7, 2007 

VIA FAX TRANSMISSION 
(816) 389-2032 
AND U.S. MAIL 

Mr. Mark Frazier 
Mr. Cody Wheeler 
U.S. Anny Corps of Engineers 

Kansas City District · 

700 Federal Building 

601 East 12th Street 

Kansas City, MO 64106 


Re: 	 Proposed Modification ofDA Pennit No. 1996-01652 
Objection and Request for Meeting 

Dear Mr. Fazier and Mr. Wheeler: 

This letter serves as the response and objection ofCon-Agg of Missouri, L.L.C. 
("Con-Agg") to the proposed modification of its permit, DA Permit No. 1996-01652. 
This objection and request for meeting is being provided on August 2 7, 2007, as 
requested by your letter of August 20, 2007. Con-Agg would note that it is providing this 
response by the date requested in your letter, even though Con-Agg received your August 
20, 2007, letter on August 22, 2007, less than ten days before today, August 27, 2007. 

Con-Agg requests a meeting to discuss the appropriate modification to its DA 
Permit No. 1996-01652. As a preliminary matter, Con-Agg objects to the Corps' 
proposed retroactive application of the tonnage limits of the permit modification to the 
start of 2007, as such a retroactive application is not consistent with the regulatory 
requirements for modification of a permit. Any modification deemed necessary by the 
district engineer shall become effective on the date set by the district engineer, which 
date "shall be at least ten days after receipt of the notice by the permittee." 33 CFR § 
325.7(b). 

Change Your Expectations': 
KANSAS CITY• 0vmu.AND PARK• ST. LoUIS •JEFFERSON CITY• SPlUNGFIBLD •BOULDER.• WASHINGTON D.C. •NEW YORK• DENVER. 
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Mr. Mark Frazier 
Mr. Cody Wheeler 
August 27, 2007 
Page2 

However, despite its objection to the proposed retroactive modification of its 
pennit, Con-Agg will not exceed the 175,000 ton restriction on its total extraction for 
2007. Because compliance with this extraction limit addresses any river bed degradation 
concerns for the applicable river sections, the special conditions proposed for DA Permit 
2001-01434, which are incorporated into the modification ofDA Permit 1996-01652, are 
not necessary to protect the public interest, and are therefore an inappropriate 
modification to the existing permit. 33 CPR§ 325.7. As such, Con-Agg requests a 
meeting with the Corps to discuss the additional proposed modifications. 

I look forward to talking with you at your earliest convenience to set a meeting to 
discuss the permit modification. Thank you for your attention to this matter. 

Very truly yours, 

DAS/jf 
cc: Larry W. Moore, Con-Agg ofMissouri, L.L.C. 
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Enclosure 6.2 Capital Sand objections of August 27, 2007 to the modification of its existing 
permit. 

OP 


DA\!JD A. SHORR 	 314 EAST HlGH STREET 
(573) 761-5005 JEFFERSON C'ITY, MISSOURI 65101 
EMAii..: DSHORR@LATHROPGAGE.COM (573) 893-4336, FA..-x (573) 893-5398 
WWW. l.ATHROPGAGF...C'QM 

August 27, 2007 

VIA FAX TRANSMISSION 
(816) 389-2032 
AND U.S. MAIL 

Mr. Mark Frazier 
Mr. Cody Wheeler 
U.S. Army Corps of Engineers 

Kansas City District 

700 Federal Building 

601 East 12th Street 

Kansas City, MO 64106 


Re: 	 Proposed Modification ofDA Permit No. 1996-01648 
Objection and Request for Meeting 

~ ~ • • .# • • • • • .. ' 

.Oeai>Mr. Frazier and. fyfr. Wheeler: 

This letter serves as the response and objection of Capital Sand Company, Inc. 
("Capital Sand") to the proposed modification of its permit, DA Permit No. 1996-01648. 
This objection and request for meeting is being provided on August 27, 2007, as 
requested by your letter ofAugust 20, 2007. Capital Sand would note that it is providing 
this response by the date requested in your letter, even though Capital Sand received your 
August 20, 2007, letter on August 22, 2007, less than ten days before today, August 27, 
2007. 

Capital Sand requests a meeting to discuss the appropriate modification to its DA 
Permit No. 1996-01648. As a preliminary matter, Capital Sand objects to the Corps' 
proposed retroactive application of the tonnage limits oftb.e permit modification to the 
start of2007, as such a retroactive application is not consistent with the regulatory 
requirements for modification of a permit. Any modification deemed necessary by the 
district engineer shal) become effective on the date set by the district engineer, which 
date "shall be at least ten days after receipt of the notice by the pennittee." 33 CFR § 
325.7(b). ··.. , ·.. '· . 	 . . 

Chanee Your Expectations: 
KANSAS CITY • OVERLAND PARK• ST. LoUIS • JEFFERSON CrrY • SPRINGFIELD • BOUIDER • WASHINGTON D.C. • NEW YORK • DENVER 
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Mr. Cody Wheeler 
August 27, 2007 
Page2 

However, despite its objection to the proposed retroactive modification of its 
permit, Capital Sand will not exceed the 2,225,000 ton restriction on its total extraction 
for 2007. Because compliance with this extraction limit addresses any river bed 
degradation concen1s for the applicable river sections, the special conditions proposed for 
DA Permit 2001-01429, which are incorporated into the modification ofDA Permit 
1996-01648, are not necessary to protect the public interest, and are therefore an 
inappropriate modification to the existing perm.it. 33 CFR § 325.7. As such, Capital 
Sand requests a meeting with the Corps to discuss the additional proposed modifications. 

I look forward to talking with you at your earliest convenience to set a meeting to 
discuss the permit modification. Thank you for your attention to this matter. 

Very truly yours, 

LATHROP~jGE L.C. 

By: J!J1t 
David A. Shon

DAS/jf 
cc: Ray Bohlken, Capital Sand Company, hlc. 
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Enclosure 6.3 Muenks Brothers appeal ofpermit denial from August 20, 2007. 

Attached is: See Section below 
A. INITIAL PROFFERED PEIUvIIT (Standard Permit or Letter ofPermission A 
B. PROFFERED PER1vfIT (Standard Pem1it or Letter ofPennission B 

XX C. PERMIT DENIAL c 
D. APPROVED JURISDICTIONAL DETERMINATION D 
E. PRELIMINARY JURISDICTIONAL DETERMINATION E::· I ' •· • ., • ·-.:· • •·,• . ~T;'.""""''CJ'< 

! ,, ~ I .. , f , f I , • '"' t • ' f ! {. t ~ • j i j, , ! ' • ~; ~ . . ' ' . . .. :·'l:.!'' • ·-" .. • .. • • • •' • • .·. ' ··"'• • ' ..1~I,'',,.;;,_'_,~~ ,,; • I""" -~'./.:,,!:,.!. -·~·_,::::~d 
A: INITIAL PROFFERED PERMIT: You may accept or request modification ofthe permit. 

• ACCEPT: Ifyou received a Standard Permit, you may sign the permit document and return it to the District Engineer for final 
authorization. Ifyou received a Letter ofPermission (LOP), you may accept the LOP and your work is authorized. Your 
signature on the Standard Permit or acceptance of the LOP means that you accept the pemrlt mits entirety, and waive all rights 
to appeal the permit, in.eluding its terms and conditions, and approved jurisdictional determinations associated with the permit. 

• REQUEST MODIFICATION: Ifyou object to the permit (Standard or LOP) because of certain terms and conditions tberem, 
you may request that the permit be modified accordingly. You must complete Section Il ofthis form and return the form to the 
District Engineer. Your objections must be received by the Di.strict Engineer within 60 days ofthe date of this notice,· or you 
will forfeit your right to appeal the permit in the future. Upon receipt ofyour letter, the District Engineer will evaluate your 
objections and may: (a) modify the permit to address all ofyour concerns, (b) modify the permit to address some of your 
objections. or (c) not-modify the permit having determined that the permit should be issued as previously written. After 
evaluating your objections, the District Engineer will send you a proffered permit for your reconsideration, as indicated in 
Section B ~low. 

B: PROFFERED PERMIT: You n:iay accept or appeal the permit. 

• ACCEPT: Ifyou re1::e!ved a Standard Permit, you may sign the permit document and retum it to the District Engineer for final 
auth•Jrizntion. [f yoo received a Letter ofPermission (LOP), you may accept 1he LOP and your work is authorized. Your 
sigmuun: on the S1audard Permit or acceptance ofthe LOP means that you accept the permit mits entirety, and waive all rights 
to appeal t11e pmnit, including its temis and conditions, and approved jurisdictional determinations associated with the pmnit. 

• APPE.AL: Ifyou clmose lo decline the proffered permit (Standard or LOP) because of certain tenns and conditions therein, you 
may appeal the declined permit under the Corps ofEngineers Administrative Appeal Process by completing Section II ofthis 
form and sending lhe form 'tO the Diyision Engineer (address on paae 2). This form must be received by the Division Engineer 
within 60 days of the date ofthis notice, 

C: PERJ\·1IT DEl\iJAL; You may appeal the denial ofa permit under the Corps ofEngineers Administrative Appeal Process 
by completing. Section ll of this form and sending 1he form to the Division Engineer {address on page 2). This fomi must be 
n::r.etved by the Di.vision Engineer within 60 days of the date ofthis notice. 

D: APPROVED Jr:JRISDICTIONAL DETERMINATION: You may acccpt'the approved m.·appeal the approved JD, 
or :iUbmit new infhrmation snd request reconsideration ofthe approved JD. 

• ACCEPT; You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days ofthe date 
ofthis nntice, means that you accept the approved JD in its entirety, and waive all rights to appeal the aP.Proved JD. 

• AJ>fe.4\L! Ifyou disagree with the approved JD, you may appeal the approved JD under the Corps ofEngineers Administrative 
Appeal PfQcess by completing Section JI ofthis form and sending the form to the Division Engjneer (address on page 2). This 
f.o.hn must be receivei.i by the Division En11ineer within 60 days ofthe date ofthis notice. 

RECONSJDERAnONBASED ON NEW INFORMATION: You may submit new infonnation to the Duttiot &,ogineer for 
reconsideration ofan approved JD. You must submit the information within 60 days ofthe date of this notice. 

E: 	PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to res9ond to the Corps regarding the 
preliminary JD. The preliminary JD is not appealable. Ifyou wish, you may request an approved.JD (~ch.may be appealed), 
by contacting the Coips district for farther instmction. Also you may provide new infomiation for further consideration by the 
Corps to reevaluate the JD. · 
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REASONS FOR APPEAL OR OBJECTIONS: (Descnbe your reasons for appealing the decision or your objeetions to an 
initial proffered permit in clear concise sta~.tements. You may attach additional information to this form to clarify where your reasons 
or objections are addressed in the administrative record.) · 

Decision Document 
10.2 Section 404(b) (1) Guidelines Compliance 

this section states; "The 404 (b) (1) evaluation has resulted in a conclusion that dredging of sand and 
gravel from the Missouri River and the Discharge ofunwanted excess dredged material back into the 
Missouri River by Capital 
Sand Company; Hennann Sand and Gravel, Inc: Holiday Sand and Gravel Company: and Con-Agg of 
MO. LLC is not prohibited by 40 CFR 230. There are no less environmentally damaging practicable 
alternatives for those applicants.' 

'The 404 (b) (1) evaluation has also resulted in a conclusion that there are less environmentaJly 
damaging practicable alternatives for Washington Sand Company, Inc.; St. Charles Sand 
company;.......... And Muenks Bros. Quarries than the proposed dredging. 


SUBMIITAL OF NEW OR ADDIDONAL INFORMATION:. The District Engineer may accept and cQnsider new information if 
you request a modification to an initial proffered permit (Part A), or a reconsideration of an approved JD (Part D). An administrative 
appeal to the Division Engineer is limited to a review of the administrative record, the Co1ps memorandum for the record of the . 
appeal conference or meeting, and any supplemental info~tion that the review officer has clctermined is needed to clarify the 
administrative record. Neither the appellant nor the Cozps may add new information or analyses to the administrative record. 
H 'd dd.ti ll81' ~ ti t l 'fvth 1 ti finfi ti that' lr d . th d .. trati ni~ 

[T ~~ ··-(1 • , - • • • - ~. ~· ~~-~~ 
Ifyou wish to submit an appeal or have questions regarding the 

process you may contact: 
Ifyou have questions regarding this decision and/or the appeal 

appeal process you may contact: 
U.S. Army Engineer, Northwestern Division 


DISTRICT ENGINEER 

U.S. Army Engineer District, Kansas City 

DMSION ENGINEER 

Attn: Mark D. Frazier 
 ATIN: Karen Kochenbach 

Actine Chief, Regulatory Branch 
 Regulatory Program Manager 

601 East 12th Street, Room 706 
 Post Office. Bos: 2870 

Kansas City, MO 64106-2896 
 Portland, Oregon 97208-1870 

Telephone: 816-389-3990 . 
 Telephone: 503-808-3888 

se this address for submittals to the District En · eer 

RIGHT OF ENTRY: Your signature below grants the right ofentry to Coips ofEngineers personnel, and any government 

consultants, to conduct investigation8 ofthe project site during the course ofthe appeal process. You will be provided a 15 day 

notice ofany site investigation, and will have the ortunity to attic· ate in all site investi ations. 


Date: Telephone number: 

S?:i- &P:?~ ~qr 
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Enclosure :2:1: Public fyotice fo~·Re-authorization for Current Dred~ei·s 
Activ1~ Subsection: Details that hydraulic dredges will perform dredging 
operattons. 	 · 

Enclosure 12.2: Public Notice for Authorization for Proposed Muenks Brothers 
Predging: · , 
Activ~ty Subsec~on: Details that hydraulic dredges will perfonn proposed 
dredging operations. 

Enclosure 12.80: Discloses working relationship between Con-Agg and Capital Sand 
Company 

·Enclosure 12.62: Discloses working relationship between Muenks Bros.. Quarries and 
Hermann Sarni And Gravel Co. 

REASONS FOR APPEAL: 

1. 	 According to Section 10.2 the 404 (b)(1) evaluation indicates that 'there are less 
envirorurientally damaging practicable alternatives for .......Mucnks Bros. 
Quarries'. Additionally, Section 10.2 also states that there ere 'no less 
environmentally damaging practicable alternatives' available for the applicants 
with approved pennits. 
It is the contention ofMuenks Bros. Quarries (MBQ) that any purported 
'alternatives as described in Section 10.2 that are supposedly available to lvffiQ 
are also available to the successful applicants. It is inconsistent, erroneous and 
illogical to conclude that the available alternatives for the respective entities are 
different. This is further supported by enclosures 12.1 and 12.2 that indicate that 
the method ofthe proposed dredging ofsand and gravel by MBQ is the same as 
proposed by the successful applicants. Thus the available alternatives and 
environmental impact would also be the same. 

2. 	 Enclosures 12.62 and 12.80 disclose the contract arrangements for MBQ and 
Hermann Sand and Gravel, as well as, Con-Agg and Capital Sand Company, 
respectively. MBQ emphasizes that the environmental impact of the dredging 
activity perfonned under the contractual arrangement for MBQ by Hermann Sand 
and Gravel will be identical to the impact of the dredging activity performed by 
Capital Sand Company for Con-Agg. Likewise, the impact ofthe respective 
contractual dredging activities will be same as the impact for Hennann Sand and 
Gravel and Capital Sand Co.. dredging to meet their respective needs. Therefore, 
any 'alternatives' that are supposedly available to ~Q would also be available 
to Con-Agg and any potential impacts of contractual dredging wi.Jl be consistent 
with all dredging activities performed utilizing the same process and/or 
equipment. 

.MBQ respectfully request that the alleged 'less environmentally damaging practicable 
alternatives' that are available to MBQ but not the successful applicants be disclosed .. 
The respective enclosures cited above clearly illustrate that the conclusions ofthe 
Decision Document and their repercussions are inconsistent, illogical, and 
unsubstantiated. Please justify these obvious inconsistencies and enumerate the 
alteinatives pw-ported in Section 10.2. 
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Enclosure 6.4 Edward N. Rau appeal of permit denial from October 5, 2007. 

EDWARD N. RAU CONTRACTOR COMPANY 
~~w ~L~2809 State Road A, Suite A 

Washington, MO 63090 
J!H: (t;.31;; 2.19.JfV.f.R (\\1la..~1ngtonJ a:r OUtJ 22?·MOO (£t. Louls) ~\\'.ilO~ 

FAX: (636) 239·9020 

October 5, 2007 

Division Engineer 
ATTN: Karen Kochenbach 
Regu]atory Program Manager 
U.S. Anny Corps ofEngineers 
P.0. Box 2870 
Portlan~ OR 97208-2870 
Telephone:. 503-808-3888 

Re: RFA, Sand Dredging Permit 

Ms. Kochenbach: 

We request an appeal ofyour decision to deny our permit under 33 C.F.R. Part 331.5. 

As we have written previously, we held this permit for years and within the past two 
years have mobilized to begin dredging sand through contracts with others on the 
Missouri river only to have renewal ofthe pennit denied. The December 200(5 Corp. 
meeting was our first indication that our long-standing permit was in jeopardy. We ask 
that you reconsider yorir denial based on the following: 

1. 	 It is widely anticipated that pending, and unsubstantiated, environmental studies 
in the Kansas City area may not be able to show significant impact ofdredging on 
degradation ofthe lower-Missouri river bed. 

2. 	 We propose delaying start of 011r dreQging :until 2008~ in an effort to obtain 
approval of the permit without changing the permit terminus date. 

3. 	 We propose reducing requested/permitted quantities per year and phasing in 
production by reducing the permitted quantities to 15,000 T for the 2008 year, 
25,000T/year two and 75,000 T /year three. These very small quantities from our 
river mileage will mitigate concerns of environmental damage while allowing a 
method to balance the benefit of the natural resource between large applicants 
allowed to dredge 2,255,000 tons and small operations such as our 15-75,000 
tons/year while maintaining environmental protections. 

4. 	 Cancelling our permit for dredging less than 75,000 tons while allowing 
continued. dredging of2,000,000 tons by other single parties while you express a 
concern about degradation of the river bed 'is troublesome. It appears that the 
permit approval process being followed guarantees access to this natural resource 
only to the current dredgllig operations while it eliminates any new ente,rprise 
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Enclosure 6.5 Holliday Sand appeal of initial proffered permit from October 11, 2007. 

-1-+l/~-----
SAND AND GRAVEL COMPANY 

9660 LEGLER ROAD 

PH: (913) 492-5920 LENEXA, KS 66219-1291 FAX (913) 438-0200 


October 11, 2007 

Re: File Number: 200101431 - Section II - REASONS FOR APPEAL OR OBJECTIONS 

District Engineer 

A TIN: Mark D. Frazier 

Acting Chief, Regulatory Branch 

U.S. Anny Engineer District, Kansas City 

601 East 12th Street, Room 706 

Kansas City, MO 64106-2896 


Dear Mr. Frazier: 

Holliday Sand & Gravel Company respectfully requests the following modifications be made to 
its proffered Department ofthe Anny permit No. 2001-01431: 

1. We request that the Project Description be revised to allow extraction of the 3,400,000 

tons permitted within the Kansas Cjty reaches between Missouri River miles 350.0 and 

386.0 for the duration of the permit rather than be restricted in years 2008 and 2009. 

This would prevent any impacts to the Kansas City construction industry until the following can 
be completed: 


a) Additional data relating to the impacts ofdredging collected and studied. 

b) Development of a new downstream terminal. 

c) Development of floodplain deposit mining. 

d) Construction ofmarine equipment needed for tows exceeding two hours. 


Holliday has already been working on all four of the above projects, but a minimum oftwo years 
will be required for the next phases of the last three items. Our progress on future sites and barge 

. construction were discussed in detail at our preliminary appeal meeting with KCD staff on 
September 28, 2007. We have intentionally left out specifics here for proprietary reasons. 

The extension ofHolliday's upstream KC limit to Mile 386.0 is needed as we are approaching 

the 382.7 limit now. 


Transfer ofUnused Quota 

We request that special conditions be added to allow the transfer ofunused tonnage quota: 


2. Up to 250,000 tons ofunused quota may be produced during the following calendar year. 
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Page 2 of3 

This would help to accommodate large projects, such as state highway jobs that can be delayed 
over to the following year. 

3.. Up to 250,000 tons of unused quota may be transferred annually to another permitted 
reach and/or permit holder with the prior approval of the KCD. 

This has been allowed with the Kansas River dredge permits, and has helped reduce impacts to 

the construction industry. 

Should sediment availability prove to be a concern, this could be limited tG> orily transferring 

tonnage quota to a downstream location so as to have no impact to sediment availability. 


Modifications to Improve Practicality 


4.. We request that Special Conditions b. and e. be modified to change the separate 
recording of the amount of material removed from 100 feet of dredge movement to 800 
feet. 
It is not unusual for the dredge to move 800 feet within an anchor setting prior to coarse sand 
being located and loaded onto a barge. 

5. We request that Special Condition c. be modified to only require the hydrographic 
survey of the entire permitted dredge reach initially for a baseline. The annual 
hydrographic survey would be limited to the actual areas dredged, plus two miles upstream 
and downstream. 
This should give adequate data when combined with the USACE's existing program ofoverall 
hydrographic surveys. Should a producer desire to operate outside the currently surveyed area of 
their permit, it might behoove them to survey that reach to provide an updated baseline. 

6. We request that the last sentence of the Project Description relating to moisture content 
be changed from 10% to 4%. 
The new permitted tons were capped based on the reported sales quantities from 2006 that reflect 
material tonnages weighed on accurate truck scales with a moisture content between three and 
five percent by weight. Specifying that the tonnage reported must include 10% water consists of 
an additional built-in inaccuracy and reduction in saleable product by the difference of five to 
seven percent. The sand going across the belt scale will have moisture ofanywhere from eight to 
twenty-two percent, depending on a multitude of factors. Instead ofcalibrating up or down to the 
ten percent water content, we request that a moisture content consistent with that of our 
historically reported tons sold be used instead. Therefore, we request that the tons be reported 
from the belt scale that is calibrated at four percent moisture content which is very close to what 
the actual moisture of the saleable product has been and will be. 

7. We request that unwanted sands that are returned to the Missouri River be accounted 

for and credited to the tonnage limits up to 50,000 tons per year. 

This would include spillage, and fill sand that is sold at little margin otherwise. 
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Holliday contracted the services of JD-Mc L.L.C., consisting ofJohn Doyle and Henry Hauck 
who together have a wealth of experience with collecting and analyzing hydrographic data. Their 
assignment was to shadow the data collection by the USACE and evaluate that data, regardless 
of the results, as soon as possible. They have evaluated the data collected from the first dredge
hole study completed this year at Mile 368. The results were included with our presentation 
made on September 28, 2007 to KCD regulatory personnel. Attached is their summary of the 
findings presented at that meeting. We would be glad to present the data for additional viewing 
so the necessary commentary can be provided. 
The data at Mile 368 and at Washington appear to illustrate the following:· 

• The dredge holes filled at normal stream flow rates. 
• The dredge hole remained within its original boundaries and did not show signs of 

sloughing or headcut as it refilled. 
• There was no indication of degradation above or below the dredge hole. 
• An absence ofshort term impacts to the streambed 

We realize that the data to this point are snapshots and situational but the data should be 
considered for what it is, what it shows and what it doesn't show. We feel that this early data 
deserves a ''wait and see" attitude .toward dredging impacts. The data will begin to roll in and we 
ask for time to see what it says and time for us to prepare alternative sources and methods before 
any reductions in the Kansas City area are instituted. 

We very much appreciate your time and consideration of the requested modifications. 

Sincerely, 

Holliday Sand & Gravel Company 

Mike Odell 
Vice President Production 

Enclosures 
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To: Holliday Sand & Gravel Cotr.qlany 
From: John Doyle~ Henry ~uck · 
RE: Comm.CI'cial Sand Dredging on the Missouri River 
Date: September 28, 2007 

Attention Mike Odell: 

This letter is in res})Onse to the meeting held at the Bolling Federal Building in Kansas 
Cicy, Missouri on S~ptember 25, 2Q07. The meeting pertained to the ongoing bed 
degradation problem on the Missouri River and the potential effects commercial sand 
dredging contributes to the problem. The meeting est.ablish~d reasoning b~hind dredge 
monitoring equipment and hydrographic surveying. The meeting also recommended the 
USACE. investigate the possibility for Holliday Sand & Gravel Company to continue to 
extract all permitted tonnages in i~ "original" dredge reaches due to the inability for 
Holliday Sand & Gravel Company to relocate the operation to the proposed reach in a 
timely f~hion. These·~pommendations were req~ested ba.s.ed on data collected and 
provided by the U.S. Army Gorps of.Engineers. The data was reviewed by Ken Starks of 
theU$. Anny Corps ofEngineers and by private consulting professionals fohn Doyle, 
P.E. and Henry Hauck 

The data presented. at the meeting is encouraging to the dredging industry and clearly 
illustrated dred.ging does not have a short term impact on the Miss9u.ri River bed 
degradation issue. The data was collected by the USACE in a joint effort 'vi.th Holliday 
Sand & Gravel Company. The data was edited by the P.SACE staffand then shared with 
Holliday Sand & Gravel. The data illusttated that the swveyed dredge hole located near 
river mile 368 continued to fill and.replenish at noimal str~ flow ratt;s and the dredge 
hole remained confined within its·oritPnat boundaries throughout the study periOd. Ken 
Stnrk$ ofthe USACE re.marked that he obtained vecy similar results i.n bQth. the dredge 
study at river mile 368 and on a dredg~ area located near Washington, Mi~souri. · 
Fwthermore, historical data presented at the meeting visibly indicated the Missowi River 
near K..an$8:$ City has experienced continuous degradation over the past 80 years. The 
dam did not show or suggest dredging has an adverse impact on bed degradation as the 
slope of degradation appeared to be constant. 

Finallyl we would like to emphasize the importance each entity represents in this 
situation.. With cooperation from both Holliday Sand & Gravel Company along with the 
Kansas· City District ofthe U ..S. Army Corps ofEngineers a reasonable short-term 
compromise tnay be obtained for the proposed permit cycle. Ifthere is anything else we 
can help you with please l~t.us lmow. 

John C. Doyle, P.E.. Henry S. Hauckff- e.qc f6/Jk 
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XX 

C 

A. INITIAL PROFFERED PERMIT (Standard Permit or Letter of Permission A 

B. PROFFERED PERlVIIT Standard Permit or Letter ofPermission B 
C. 	PERMIT DENIAL 

D. APPROVED JURISDICTIONAL DETERMINATION D 

E. PRELIMINARY JURISDICTIONAL DETERMINATION E 

SECTIONI,-The following.iderttifie§:YolJI''.rignts and.options regar.cliJJ.8; ~:!I10.gifipafi<:>n,recdrisideration,. o:r · 
~dministrative :appeal' ?·~·the abov~ d,eci$iq11.: Additional infol"Il1.atiqtn1-1~ybe found at · :::.. . . · · · 
h 	 ://\Vww.usace~ann .. ~rru1/inef/furictions/cv//cec\¥o/re or:Co. 's·~re .,,, ations:at 3'3·CFR:Part.33L 
A: INITIAL PROFFERED PERMIT: You may accept or request modification of the permit. 

• 	 ACCEPT: Ifyou received a Standard Permit, you may sign the permit document and return it to the District Engineer for final 
authorization. Ifyou received a Letter ofPermission (LOP), you may accept the LOP and your work is authorized. Your 
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights 
to appeal the permit, including its terms and conditions, and approved jurisdictiqnal de.terminations associated with· the permit. 

• 	 REQUEST MODif<ICATION: Ifyou object to the permit (Standard or LOP) because ofcertain terms and conditions therein, 
you may request that the permit be modified accordingly. You must complete Section Il of this form and return the form to the 
District Engineer. Your objections must be received by the District Engineer within 60 days of the date of this notice, or you 
will forfeit your right to appeal the permit in the future. Upon receipt ofyour letter, the District Engineer will evaluate your 
objections and may: (a) modify the permit to address all ofyour concerns, (b) modify the permit to address some of your 
objections, or ( c) not modify the permit having determined that the permit should be issued as previously written. After' 
evaluating your objections, the District Engineer will send you a proffered permit for your reconsideration., as indicated in 
Section B below. 

B: PROFFERED PERMIT: You may accept or appeal the permit. 

• 	 ACCEPT: Ifyou received a Standard Permit, you may sign the permit document and return it to the District Engineer for final 
authorization. Ifyou received a Letter ofPermission (LOP), you may accept the LOP and your work is authorized. Your 
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights 
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit. 

• 	 APPEAL: Ifyou choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you 
may appeal the declined permit under the Corps ofEngineers Administrative Appeal Process by completing Section Il of this 
form and sending the form to the Division Engineer (address on page 2). This form must be received by the Division Engineer 
within 60 days of the date of this notice. 

C: PERMIT DENIAL: You may appeal the denial ofa permit under the Corps ofEngineers Administrative Appeal Process 
by completing Section Il of this form and sending the form to the Division Engineer (address on page 2). 1bis form must be 
received by the Division Engineer within 60 days of the date of this notice. · 

D: 	APPROVED JURlSDICTIONAL DETERNIINATION: You may accept the approved JD, appeal the approved JD, 
or submit new information and request reconsideration of the approved JD. · 

• 	 ACCEPT: You do not need to notify the Corps to. accept an approved JD. Failure to notify the Corps within 60 days of the date 
of this notice, means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD. 

• 	 APPEAL: Ifyou disagree with the approved JD, you may appeal the approved JD under the Corps ofEngineers Administrative 
Appeal Process by completing Section Il of this form and sending the form to the Division Engineer (address on page 2). This 
form must be received by the Division Engineer within 60 days of the date of this notice. 

• 	 RECONSIDERATION BASED ON NEW INFORMATION: You may submit new information to the District Engineer for 

reconsideration of an apprqved JD: You must submit the information within 60 days of the date of this notice., _ .. 


t: ' • .. 	 . ·~ " 

E: 	PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps regarding the 
preliminary JD. The preliminary JD is not appealable. Ifyou wish, you may request an approved.ID (which.may be appealed), 
by contacting the Corps district for further instruction. Also you may provide new information for further consideration by the 
Corps to reevaluate the JD. 

47 


http:approved.ID


the location of information that is alread in the administrative record. 

Ifyou wish to submit an appeal or have questions regarding the 

SECTIQN Il~Fill ()Utt}tjs sectionind retwn this fo~ to the 13-pprppriate e>ffi9~.oJ1lyifsubIIJ.ittµlg:aTeque$t for 
· 

. 

"". 

· 
.·modification or reCOnSide~~tio~.fo, theDistricfEnmneeri'i:orif sripiilittitig:a request forAdntlnis~afiveAppeaf 
to .the Div1sion Engineer. .~.such submittals'.niusf be ll1ade within '6.0:days .qf.:the date ofthis ·notice.. . . .. 

Subniit theJ~nC>Jrmg request's .to theDistrlct Erifiineer , · · ' .. '· :;: ·. . , · · i: ·,.;:::/' ::· •. 
·:• ~:: ~;: . ;:::· j:\!' ·~ .:. ; : . 

A. Modificatiop. ofan INITIAL PROFFERED PERMIT(Item A}. .·• · . . · .: . . . . J < ,,:f 
D. 	 Reconsideration ofan APPROVEDJURISDICTIONAL 'DETERMINATION-based on NEW INFQRMATloN: . 

(I~mD RECONS!I)ERATION). >:' 

·Subnrihibe following :~~ciii~ts to ~e I)h4sion Engineer 
I• '' ::· ,'.~i+.:::'f; :·:: t/ :.~ 

B; :A.dminis!rari\r~,AP?ea'.iofaPRQFFBREDPERMIT(lte~·~>t ···.·.· .... ·"\: ....•... ·.·; <.. · ·e>::• 
.... .c'.. ....atjy ...AP.< ....r. ~J .. ... I>~.•··.i::(ItelI1·9>~.l;.:.;'fr).•.••i.. >.'.}: ·. ''i:i"j::·; '., ':::: .· · ;::.::<..,:::.:':,/:' <:.',,:A.dipin·"···js.}r ... P..• , ..J:l~.J...'o ... >E.·.·.·RMff.: 	 . .. 
' ,, .. ~'.f'.Administrative Appeal'of.an)\PRROVED:~sDICTION;A:l.::.DE'IER1\.1Jl~~}~,TiQN\(1tem,g~PEArJ ::i,::iiW;,'}' ..·. '... ·;c.':,'!!: 

•(Note: Preliminm,y.JQrisdictional f>et~ations (Itein.E}a'.re:~ot ~ppeatable~ ·Ifyouhaye:coric~ regtil-diD.g ·1 

a relimin JUrisdictional Detennination ·.OU canre uest an a,· roveaJurisdictional Determination... ,··, ' 
REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections to an 
initial proffered permit in clear concise statements. You may attach additional information to this form to clarify where your reasons 
or objections are addressed in the administrative record.) 

(_'$e.e o.t\o.~l l~T\eV' .') 

Ul 

SUB:MITIAL OF NEW OR ADDITIONAL INFORMATION: The District Engineer may accept and consider new information if 
you request a modification to an initial proffered permit (Part A), or a reconsideration of an approved JD (Part D). An admjnistrative 
appeal to the Division Engineer is limited to a review ofthe administrative record, the Corps memorandum for the record of the 
appeal conference or meeting, and any supplemental information that the review officer has determined is needed to clarify the 
administrative record. Neither the appellant nor the Corps may add new information or analyses to the administrative record. 
However, ou ma rovide additional information to cl · 

kl'0~, 1QF:°CQNil~~fr!.~,P:RJ ' UBSTIQ~S:'OR.INFORNfi\,:J;IO. 
Ifyou have questions regarding this decision and/or the appeal 
process you may contact: appeal process you may contact: 
U.S. Army Engineer District, Kansas City U.S. Army Engineer, Northwestern Division 
DISTRICT ENGINEER DMSION ENGINEER 
Attn: Mark D. Frazier ATTN: Karen Kothenbach 
Acting Chief, Regulatory Branch Regulatory Program Manager 
601 East Uth Street, Room 706 Post Office Box 2870 
Kansas City, MO 64106-2896 Portland, Oregon 97208-2870 
Telephone: 816-389-3990 Telephone: 503-808-3888 
(Use this address for submittals to the District En ineer 
RIGHT OF ENTRY: Your signature below grants the right of entry to Corps ofEngineers personnel, and any government 
consultants, to con<i;uct investigations of the project site during the course ofthe appeal process. You will be provided a 15 day 
notice of any site investigation, and will have the o ortuni to articipate in all site investigations. 

Date: Telephone number: 

IO/J//o7 q/3- '138- ()~'+ 0 
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Enclosure 6.6 Kaw Valley Sand appeal ofpermit denial from October 12, 2007. 

. TQ:E L.AW QF'FI~QF 
CHARLES ,D~ ·KUGLER, LLC 

74f3:Arm:Ave•.. 
~fiaS Cfl.y, ..f<S ·?6101.·· 

: . . 

oetober 12..2001 · 

Division Engineer.. 
ATTN: Karen Kocltenbach 
Regulatory Program Ma.nager 
U. S. Army Corps. of Engineers 
P. 0. Box 2870 
Portland ..OR··9720S.;2870 

. .. . ' '. '" 

'• . . 

ADMINISTRATIVE.APPEAL. OF PERMIT DENIAL .pursuant,to ~3 C.F~R~ :§331,..5 

Affected. Parfy: .KawVaHey Sand·.& Gravel, lnc~a proposed dredging: RM 360.5-. 
· . · ·• • 370.S, ld~p, open water- Missouri ·Ri~r, .Kaosa~Cny 

. .. . .... Reach ·. · 
·Corps File .No_mber:. 200,013436 · · . .·. .. . . . 
Jurisdictional 1~tmina~on: ,Deniat·of.permit to Kaw VatJ~y '$and..& Grav.al. ·Inc. 
Date pfJD: Augu$t2Q. 29q1 : . .. . . . 

· . :. · Please 1c0n$U;fef ttii{Jetter Ka~Valley Sandi &Graver, htc/$ api>ea.J. of.th~ drmial · 
of.ifs Commercial sand1and :gra\tef dfedgiog application ·on AUD&Jsr20, :200l... ·: . 

" . ' . . '· '' .. : 

:· .. 

.:I" .P&nntt'Den~al "';Cllr0nology .·. 
· •....;.. ·:··:: ·.· ·.: .. ·.:·:·.:· ::.:....·.'.. 

·· ·.. A~:1:99th2oo#r.:': :::. KawValleY·--~pp,rpved"byJhe OeP&rtmeni.(Jfth~~yfar · 
·:.• ...·...·..·. t: .. a'.300.0001Prtt~'bt¢dld·note.xtract.•ny~Ad·orgravet; 

~..·:: ~~:~ : 

::::-..!i;:::: ,,::::,::.. ... . :: :·; : "·.:: . ·: .~~·J ,~QO,ooo tooS~Pfsartd·and..grav~~ryear~ ~e, · ·. ·,., · . . 



__ 

D. OctQber 19, 2007: KawVaDeytimetyfiles this appeal Within s.bdy{6Q): d~ys~ 
. ,_pursu~:ntto 3~ -C~ER. §331. . · ·. . · · · · · 

It.Reasons .for;Appeal·of'Rermit.Dftnial 
·TheU~partment ofth:e ~l'tTlY-Corps ofEngineers.denied Kaw Vaneys requestfor 

a permitbecauseJt,wQuld ··~result in·unacceptable:impa.~ on·the aquatiCenwonment 
of'the':Missouri<~iver and. ·Dperrri!its for eXtradlan-'ofmatericjl in· excess ~f.;tO~ ,amount.· 
repo·rtedl.y extractedlbY oth~r authorized openition$] in -~op€) would :be ·QQn~ry tp the 
pubiip· interest~~ · · · r · · ·.. , _·· ., · · · · .· . ...··< .· · · 

. . ' . 

The JuiisdiCtionatOecision lists. fout (4) substantive· evaluation areas to·support 
its denial of Kaw VaU~y$ ·per.mif:~ppltcation: water quality1 fiSh and·witdUfe habitat. 'bed 
degrE1dation aod :hori~on~I ooll~or wells; ·· 

1.• Watar Quality: §3.3.1 state~~•.• testing [In response t(> Frien~ of the 
Kaw ·concerns} has-confirmed that these operations'[commercial dtedg1ing] :negatively 
.impa·ctwater:quality in a_verylimited area·tor a short time. ·ine propoSed 'Permit.· .. ·. 
conditions corpbiled ·With .§401 •water Quality'Certification· condltions-_Will adequately1 

._ 

ad~ress these,Jssues [irnparit on -water quality from sedimentation, mixing -of sedim~nt. 
~UJd 'f9leasecftoxins1 ex~ tnateriat dischaij)e1 and accidentatpetrofe.tim product : .· ·•· · 
·discharge]."· Therefor~, water quality would not be impacted by K~VaUeys proposed ·•· 
dredging operation$. ·· ·· ·· · · 

< :· ..: : • · >• 2df=ish al'ld :WHdlife Habitat: §3.3.2 states Al ; •• the :CENWK-o~ :· ·. · . 
[Kansas City District Corps of Engineel'$ Regulatory Brancll], in 'iriformalbonsultation· . 
·with 'the FWS; [Fish .and Wildrlfe Service] ·~nd appl~J1~. ·has dl:welOped peITTJit· -.··. ... · ·· ... 
Clt.l~ditipns:.:internied ·tc(help iidentify potential and critical habitat limitdredging.to ~. .
•main .11avjgatJ:on chan.nel, and preventimpacts.·to the identified potential anq critical . 
habitats"•.The icJE!ntified~I habitats ,are to ·thehabitats oftf1e,leasttE!rn. the:piping 
piove~· :neither of which are found in the area of.KawValley proposed dredging Isee.j".: 
:§4~:1}, and:the. pallid stui:eeon.·Th~ sp·awning ground :of the pallid :sturge.c>n.is:presen~ 
,pro~ ·in.a resfrictedZone-ofdredging within theKan~s City· Reach.(see.. §4~1}. 
.Th~~~ fish thriVf;!Jn.•111~. ,ttftbidity of the Missouri Rw~ris~. ·§6.j Al~- Therefole, 8$ .• 
:special !condition.$ as:tq cnti~l-habitat:protection are ·atready·ini:corpo~ :into .the tenn$ 
:~:~:~ff~~'. f:le.Nl1~ f:4ppli~tiPO.: ~,sry;;r:md !fildll'!. ~~~~t:'lTP~9J:.~lq.,~,.~int~J~.: .· · 
·:··:::::·:>:::··.::::· 
·.·.· ·.·: .· ·;.·.·. 

;.:.:·::::-i:-[:..::.:..::.:t:: 

•'tesutts.When :sand .and _griwel exuaction :~Xceeds ,the bea .material load.~· ·mhe:. · ·. : · · ·· · .-:--: 

.~;-f_,,_•... l_•:,.::···o·:··.;_:_:-.•.~.:-.·.•.:_;.•.-.eQ.·.:_ ·_·_._•~_-.•_:_: ·.·.•_._-.•.u_.·:_:.:_-_!_.•·.~-~--.:1l~d ~_._ :_.·.•:·:_:_[:.··.·~ .• ·.:.'..•_.:_:_!_ta.;~~~!~,,;~;~;:(~~·;~t,1J~;li~~:~,;.;~,i::1._-.:.l •.• _._•·_·.:.:_·•.·.•.•._:_:·.·._·_•.·_._:_.·.:.•·.:·s····_•.:__ •. ..•_;_i_·.:.•·.•_.:_:_ :_·.,_::::_:_.•.·_.' •. :.:_::_:.!::"_:_.·::;_!_ __'_J_ ·'1,.•• •.•1... .. __ .. .. i_:__ •.. .·..._:_:_:_•_.·.•_.en_:_.•:i·::_•_::_.:._:_:_:_:..... .. :_:.:_._ .. .•.a.·:·!·:··_::.·::__ •• : .. ·_:_.;_,H·:·:··'i•·-•_·_.· :_·_ .:·1··.·.on··_··_;.... .. __ .... .. ... _•.- .. :_··_:_:.·s·~ .-_l_:_~_i_._;_!_•-.•·.:_•-
::.../ :::::::::.- .... ····:: ··:.;.: ·· ..·.·.·.· .;_....__.·._.·..·.· ..:~: ~~./.~ ;~-~:_:;·_:~.-~·_;;_~:_;~:_:;:_:~:;:::::: "" :.:•• ::: .••.:·.:::: :: •·:•<:::::: .. .'._~):·;f.;:::::·:: <·' :·::~:.;:.:-:_. ·::::f'I::=::i::::·~:{::f>+• .....,.. · .::::· ..... ··.·,·.··.·· ...;.;.·_. 
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understanding of the effects ofdredging on:bed degradation ... is incomplete and that a 
CQ.mprehensive study ·needs to,'be done." SL1pporting documentation has.alsp .identified 
three .(3) otherfactors which also contribute lo ri.ver bed degradation: dam and other 
riverside constructiont .flooding and drought ·The Corps continues to be uncertain that 
oommerciaf dredging is the.J:>·rimarycause of bed degradation. Flood plain . . 
management and dam constnJ~on are.part of the Corps• historic and .present functions 
(see, http:/lwww~usace;army~miflmission§lwater.htmDt and are alSo factors contributing . 
to bed degradati.on. Major flood evenm ·of 199S, 1995 and 1997 anp droughUn the. · 
early years of this. century also cx:mtribute. {See, undated ~Missouri R~er .Bed 
Degradation• dra~ -Chapter 30, Jurisdictional Decision supporting document 12..57]. 

The Corps maintain~ .that lts desired goal. io the Kansas City water .area, is to be 
abfe to reach a f'ONSI fFind.ing of Np Significant Impact] in the preparation of its E.IS 
ff=nvironmental lmpact Statement]. By "reducing or excluding dredging within 
vulnerable areas·,, it discounts the impact percentages .of the other three identifiable 
and significant factors on the vulnen;ible areas of the Missouri Rivert and in_ particular, 
the Kansas City Reach. While the Corps cannot directly ~ect drought and flooding, 
one of.its main functions is tl)e timing and construction of dams and bridges along the: 
·Missouri River. None of these factors has been given Us proper·effect as contributing: 
factors to nverbed degradation~ Therefore, untit .a CQmprehensive study is done, the .. 
Corp$ -J;at1not focus on limitjng di-edging as the primary means ofsolving the · 
degradation_.:problem. · · ·· ·· · 

·Kaw VaUey's _proposed pennit does nofimpair the Corps' stated concerns. ·r~ , 
Corps :has·correctty stated its regulations and offici~Hy-prpmulgated policies, butJ>ermit 
denial is.not supported by the explanation contained ·in the Jurisdictiona1 Decisk~n. .. 
Therefore, tf1is ~ppeal is propertybrought pursuant to 33 C.F.R. §331.5(a). · 

HL.ISSIJM on .Appeal 

·1.. 'The Jurisdictional Deeision is agains-t the weight ofits own anaiysis. · 
The Jurisdictional Decision denied KawVaUeY:s permit·for·increased dredging for 

two .(2) reasons: .the extraetion wouJd ~result in unacceptable· impacts on the/ aquatic : · 
environmentOf the.Missouri River" a:nd ""permits for extractic>n.. ofmaterial in excess ..of 
the amount reportedly extracted [by other authorized operations) in.2006 would -.be 
contraryto the ,ptibJic .intefesf'. Nothing in the.Jurlsdictionaf Decision _points· out where...'·' · 
;qomme!"Qial,dreqging, as·presentJY regulated.~ .harms aquatic life or would have a ·:· ,· .0·...·•· .: · 
:negative impact :pn :public :interest factors~ . ·· · · · · ·· · 
.. . . . . .·.. ... .· :. .· ...· ..· .. · .. ' .· .. ..:... ·~r ·. .. .: :.·-::·.:-::: .·:~ 

.~~~~u;==r~~~m=~~'·<·•
~11i~T~~w·:~alls~~ Pf!:rmifJJPp!fpa~ ~s;!rnpro~r. ~~~o~ ...tfii~:9~'!~. ·. ::·: ·.:. ":: . 

. . . .' 

-:-:-:-.··:;:··:.<<·' >'.·:-:·;· ;.··:·· 

)))} ·;::::..:::. /(:•• : X•·..::-.:. · 
·;t>~ ::..:; .·.·.·.-.. ·. ··:·:· ::::)!~\:<}:;>< 
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River have been reduced dramatically because of regulation. flood control structures, 
bank stabUi?ation .and, tan(i .r;nanagementt It alspnote$·that $and and gravel dredgfrtQ· 
cflum up theq.han~etsq:that ~guati~ lif~.i$,notsmoth~r~.b.yturgid $edimenl ISee,·§ 
e.2.4). ·~.·~ ·:~e river is .d~p :and fasti{Qwing with few special aquatic·sites·tn the main· 
channel whe~dredging occurs~'" :Preser,t special·condH;ion~ to dredging permits a~ .. 
alre~dy ·in ·plal~ to minimize the lmpact,on wDdlife ~nctu~ries, ·refug~, wetl:andsi 
mudflats, and,·vegetated·shallows. . . . . . 

.. Ho\vever/sUch·aquatic·features and sites are not abundant in th~ Kansas City. 
~rea where ~awValley has p~posed to dredge·w The analysis of the Jurisdictional · 
Decision does·not support itS conclusion th.at KawVaUey•s proposed ct.redging wm 
negatiVety impact Missou~ River aquatic Jlfe in the Kansa';rCity re~ch or elseWhere. 

2.. Fish and Wildlife ~'\he .fast water of the. navigation channel has ·.. 
very little potentiafforfish production.~ §6~1.3. ln addition, for aimost twenty yea~•. 
Missouri .fish consumption has been discouraged·because ofaccumulated ·chlordao~ 
and pofychlorinated biphenyJ in tts fatty tissue from prior permitted pest control · . · 
m~asures. §6.·:1~1. The high turbidity of the Missouri Rivet, which is enha:ncecrby .• 
·commerciaJ:dredging, white reduc.mg·•1ightpenetration into·the waterthereby reducing 
photosynthesis·by phytoplankton, attaCheC:f algae, and submerged :vegetatiPnthas . · · 
allowedfi§h:native:to the area to develQp'and t~rive; §6.1.3~ · · · 

. . '~fish h~ftat. spawning activitie$~ :and.reeding :areas ~r.normafly•·ln. are~ With · 
slow c:u.rrent!., suchas oXbowlatces·and:closed-off channels. Id . .Areas of sk>v.rcurrenf 
are notpresenhvithin fue Kansas City reach~ There •is.some habitat loss from · .,. .. · . 
co~strudion of unloading and stoekpilin.g·fae&Hties'fornon-endangered species.such~ · 
raccoon, fox. :opo$sum.,squine1s~ cotton~tail. rabbrtS, ..vole5 and :vanous. birds. §6.2.s~·· .. :· ... · 
T:heref'ore.the 'Corps.'<Conctusion-that Kaw VaUeys .proposed dred,gi11g WO·Uld have i:IO. 
un.a~table a~verse ,irnpact on this aspect of aquatic environmental con~rn~ ls not 
supported by ana~ysis in the Jurisdictional Decision. · · · 

, . . , :i E~clange~d Spec-- -in §3.3.2;offue Jurisdictional Oeriision, ., 
the··Oorps pfEng:ineers states that.existing p,eonitconditions do.not:sjgnificantly atter 
th~ shaOow water hab~t or ·create arrenvironment WhiCh might 'cause· fish entrainment,;<· 
·~ra~.the·:eauitf s:t~rg~9!1·.· ... • .· · · · · ··· · · 

:-.•·<..... ::::L ......·.·. . 

'••.< ,· ...:• : . An·;§ 4.·1..,'fl\~·:~rps sta~ fhat~i~· .the ·pfoPo&ed dredg:ing:·Sites are withi~ :til~?·· •.,, 
~(range~~P~!lpJ~;ttJe~~tsmandpat~~igeon, ~·9~~ •.....·•. 
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Section ·a~2,4 notes "that "the detrimental impacts~·· from dred9ing [specificaJly, 
tile cutter4lead suction dredges Which suck .in and dismember aqu~tic life or bury th~m 
in lhe diseharge]' result more·from the disposal and.. ptacement ·of d~ge mater.ia~ rather 
than, .the removal of sand and gravel from the ·channet~ Nevertheles~. special permit 
condition .1· prohibits dredging Within 1"00 feet of the river bank or Within 200 feet from 
:navigation.-~c:t1..u·e.si which are in the le$S turbidportions· Of the OVet \Yhjph do contain 
fish populatipns. The fish, in any ·even~ ate banned.from buman consumption ;because 
Of elevated levels of-clltordane and potyehlorinated bipheny.ts.withi11 ~e fish 
themselves. The D~iaion no~ that d~dg;ing has beneficial eide -effects fur the· aquatic 
envlronm.ent. [See, §6.3}. · · 

Therefore, the· Corps of Engineers. determination that Kaw VaUey1s proposed 
d.red.ging would "result in unacceptable impacts on the aquatic environment of the 
·Missouri Rive~ is not proven by tts analysis. , 

B. Reauested Extraction Contrary to Public Interest- the 
detennination 'is not supported by the evidence contained in the Jurisdictional ,Decisionti: • 

. 33. C.ER. §320.4(a} sets fprth ijle .criteria which comprise a "public interest . . 
revi~. The ·Corps .i$··to majte "an evaluation of the probable impa~ -·including · .. 
cumulative impactS,. of the proposed activity 'and its intended use on the public interest~ •. 
careflJlly we~hing "the beneflts wh~h ireasonably m~y be:expected to ~et::rue from the 
:prriposar :against '1:he reasonably·foreseeable detriments~!q· ~Corps' denial ,of Kaw· 
Vallets perrnit application was improper, based on th.is ground~ · · 

... 1. Econofnic l~pacton M"nisouri • the .river is.~ to fnlnsport .• 
raw .materials, agricultur;Bl productst and -man\Jfactured ·goods... In .2000~ commercial•· 
tonnage. reached 8.733;'000 ·mns, :82,~7% of which was the transportof sand and .gravel 
.Half ofthe loading.dock$are in and .around Kan•s City~ {See. §6.:1.7]. The·Corps • . 
''believes itle permltcondltions should supp~y sufficient sand to meet most industry ·, ··· · 
needs,", while also stating:ihe reduction in the Kansas City reach will require sand_to be 
shlJ>ped. fro.m farther away and increase the.cost of sand in the Kansas City area to .·. 
some degree". {See, §6.2~8}. The supporting :docume~on shows that au commercial 
dredgers :ate 'reP~rtil'l9 an ~increa$e .iin demaodi fur sal~, ,:;a~ weH as an increased need· , .. 
·for Missoun 'iRiver- 'sand'bfthe. MoDOf: -in the repair Cifld construr;:ticm ·pfifs. highways. · . · · 
[See, 'e.g~:. ·JuriSdictiooal :Decision supporting dOPument 12..65 January 8, ,2007 :~tter .. . . 
from l:fertfl~rln Sand·to :~·:Corps pfJ$ngineeI'S]~ ···:Section :6.2.t1 -~ •cteniafof ·all ,·permits of 
.imme.diate. ractuction :tn,t0ta1·extt"aciiorl.·WO.UlQ fOrce.dredgirig :~m,panies to immediately 
find upland sou~. and ·pfovide little ·time for further anaiP.~s lofdevetopin,g pla~~ ~r ·· · 
undeveloP.e.d land 'in uman a~sr~. · :{See also, §6.2.:17J.... ·· . . . . . : - . ··: · . " : ... 

::J· .. •.· .....·.; ,• .. ~ ... · /::....> .. .......-.· :•·""'!'>>.·.-:···:::.. ·.-.·.. · .......... :" . : .. ·:.. '.··:""" ........ -:::-:··· -::.: .. :_.--;:.-.;.. ;.:..::·:::::'":,· /::::::::::-::::·~:./~-}~{}:::;'.-<::.>-:·:.

·:.·._.,. '"""· ...;:_ .. :-:·:.::~::.· :::-.::.:::::. :::::.:::.:<:><-.-·<·.- .:::.: :-::-·::-:::<::·"" :~::·:;:-:- -:::···;: .::-:;:/ :" ;.·:·: .... -. .·-:··· -:.:·::;::::. /:::<·· .....,:::'.:.::.:- ..:···:-:.:-::.:::.:::_:::::::::::::.-:-: ·" :::::::::::. 
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a.1reaay..q:uannnatne neea tor sand ~nd gravel iii the private construction industry and 
p~.d~lic ::road _repair. -With Jts-added ,improvement -in· employment ppportunmes, and . 
pverstates.~-:im.proven allegation that~m~~cial dreqging_i~ the major·cause· fn-r:Wer 
-~ deg~~agonl in~~~nce ·with aqu~tic.i fi$h.,and wildlife. · · -· 

. . .; . ,·'; . . . " ·' ,.. . . . .. ::: 

•--· -· •-. _. _._ ,: ~- ·Human 'ErniironJn•nt tmpaet- on. ~tion,1 and eommerclat ·. · 
-fisheries~. ~e· nsvfg.afionat channel t;>Tfa$1 watf;!f Ichum.ed up ·Qy d~dging and naturaJly~ .· · 
:ooc(JrringJh~s-very·Jittle ,potential forlish :ProdtJ~Qn~·'[s~-- §7~4-21 The Missouri RJver 
·is tltrt at its :historic ·high level of;tJ.Jrb•<lify. but with any increase 'because of dredging; 
1he. irrcref!~ turbidity would have a .short'term and local neg~e i"'pact .on ·popular·. ··· 
nondndigenous spc:>rt fish :~pecies such as ·pass. that forage gr huot 't:>y sight"' Id. . 

. ·: . . .·' ' . 

The Mh~sourt Rjver is USed ·~o some extent~ by recreational motor boaters. 
canoeists, and kayakers. [See. §7A.3J. KawValley~proposed commercial dredging , 
WQUfd have dE.J minimus effect on the·tfny segment 'Of recreational motor boatin~.-- ·· , 
canoeing pr'kayaking Which might o'ocur within 'the urban area of the Kansas Cify rec:ich. 
*The dredges are anchored to the river bottom so the anchor eables are mostly under 

water and don,: pose a significanthazard ·to the recreation boats. orUleir occupants"~ _ 
with ·•pJe(lty of space in the· navigati~n t;;ttannel .for oftler reoreation boats to _pass0 sny · 
loading Q~ unf:oading barges. Id~ · 

As regalrl~ the aesttielia> ofthe water plume$ ~e<t by Jommel'Ci~ d~glrig
.ancLdisdlarge ·of unwanted materials from the sJueyJ the Co~.notes that ihe • -.: .. :: ·. -. 
dischargeturbidny p[um is indiscemible·tothe·human ,eye~"l~. :§7.4.4]••.•Arr(sigJifot ·, 
sound ofa dredging operation ~uld have:: a minor Jocal impact Qn:·the ·~wildness• .and ' 
~ofrtude ~the riVertp sbmef ~ation·istS ~nd resici;enl$.o~Tby~.,:.:1d~--Tbe. Cor.pS·a.tso···•• 
notes that·dredging and barge traffic· have· a long 'histoiy cm ·tflia MlssQt.ari River~ 'and are: .. 
integraHo_the rrvers-nlystic {sic· m~que.J'\ I(!. . - . . ·. ..- .-_ .,. . '· .. . : ._. / :--. 

· .. ·• .TherefOre, ,·collectNely. none of ·the· human use·conside,rations'raised:;by ~.. ·'' 
-Cr;>rps would be more than minimal'ly affected by granting Ka\N'Valley'. a .pemiit to :dredge'·· 
sand and gravei ~~in_'the Kansas City .reach~ Its ~eriial of a permit to KawVaH.ey If&$ -- 
,O(contraJ"Yto the P.~b.1.ic interest" with•regard to 'hurnan .l;J~-and.recreation i~ not > ·... 
.·supported-~y·tn-~: 4-UriSdictional' DeelSion· $nalysis.~ - · · · .. 

·.. .;·:.; ... · •·. :· ... ·; ......;. .·> ·. >?:. :·:' ;' .. 

.. •••.•• : i .... :n1~¢~;~f~::-e:::s~~ngPermtt·~~n~filr.ia~~~~~rS .•·• 
,.~d V!latefte$'fing ~has· con.firmed that ·the8E:roperc#iQO~ n~at®.lY il"tlP~ctw~ter;quatttv :'·> 

. . :· ~ :::::::::.: ·:.:;:::::::--:::::·:";:: }'..:::;::::::}~~~:;:;::::::}i::: .,_:_·_ ,'::'·•·.,• _:'::_,:::_::: .,• .· ·'_ .'- ,'·_:_._. ::_·_,• ,··-,'.'.-.·_,",,_·_·.',· ••.·.•__,:.,~_~,_~.- ,::_:~·_,~ ·,:_;·--:~::··:·.·- ,;·_,' ,•_',-,',·.· .·- .•:·,, .'_·-.·.':·--:...,~ ·,·,~- _,:_:_:::;;:: ~:; :)~}~~ ~~<:; ~ ;::\{~ 
. =·:·:·~: :::::;i:1\~~~~1~:r}:i:~~):?~ 
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The Jurisdictional Decision .also evaluates other possible. aversive impact factors. 
These are: the· J.)hysical, .chemicat ~nd biologica1 eharacteristics of the·water,.special 
aquatic and geographic $ites, human us.e. testing already done, and, actions afready 
taken to minimize adverse impact, through continued dredging. · 

. ~ Physical substrate .. ·~beca1-! ofth~ retative~y: high river 
Velocfy( .no long~tenii -or pennanent:changes :in bottom geometry would occur~" .[S~~ 
§7.1.1J. However, the C:orps enga.ges in faulty reasoning in restricting commercial 
drecfging'in the Kansas City area as. the solution for adequate replenishment of the river 
bed material load, as 11dredging constantly extracts .the same gradation Qf sand·. The 
Corps estimates that the entire Missouri. River annually produces approximately 7.8 
mllfion tons of sand and gravel. [See, §5.1.1.]. The Jurisdictional Decislon .states that 
"based on sediment studies conducted in the Kansas City reach, the median annual 
bed material load for the 1<$nsas City reach was estimated to be 7.4 mnliontons." Even 
given ·"the limited sediment contribution by tributaries between Kan~sCity and the 
mouth of the Missouri Rive~, the 2007 cap of 3.4 million tons does not begin to 
approach "annual extraction volumes .,.. near or exceeding the annual bed material 
load:., :1d. 

b. Turbidity and elutriatit;ln - a cutter.Jiead dredging qperation 
such as Kaw Vatley proposes1 increases turbidity by releasing a plume of water 
downstream from the cutter head. [See, §7.l~~l HoweverJ "the ~1$souri R.tverwas 
'historically much .more1urbid than it is today and native·aquatic·o19anism$.are ~ell. 
adapted to .more turbid cc>nditions• with ~no c;firectdestructive effects ••~.anticipated~: · · 
Microscopic ~nekton-ic and planktonic organisms would be disturbed .by the hydraulic 
.dredging~· But, they would b~ disturbed through any other human acthtJty.such ·as dam· 
·co~strudion, bridge. ·building, ,pleasure boating and commercial fishing, approVed as :in:: .. 
the public fntere5t · 

Old elutriate testing shows that eXisting contaminates (i.a.r in the fatty·tissue of . 
fish from chlordane .and.polychlorinated biphenyls released in the. water years _ago, -a~d 
subsequentlybanned) might StiU be absorbed in the.sediment and adjoining river banks~. 
which could be· released upon dll!dging. Even if this· is true~ the fish cannot become 
.more :inedible as a result. Maoy of the a~:fish~ .such as buffalo. ,drum,. suckers. . . . 
catp, ·Qr paddlefiSh. are not considered fit to be e$ten. The contaminates, dQ not aff~cf . 
.the.,potability ofthe·proeessed drinking water~. norwm ~dredging ~h add any..new'• :::< ·· 
cootammams to the river"~ ·rsee, §7,1.3Jf The·Jast elumate ·testing done by the Cerps , 
was in _19.8$:;(~, '§7~~2],_and cadmium dilµtion :testing ;n #;l~·thalweg shaw ·~:tna~':·, . 
!the dinlE!i-.sions Of a lcmdirig barge indicating thatthe contaminant ,concentration$ of~. 

::~~~,1 ~n~·,~~~~0:,~.-~~-:.~~1:.~~?,~,~~r,a~::~~~?r:~+f~,i<,,>>~.:.\ .:.:, r:w.·<, .,:, ·.,,, <x:'Y :·,:••: >= .. ::: 
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concen1trat1ons within a quarter mile or 1f300 feet:" As the twO-river confluence is.a.no
dredge zone, KawValley~ proposed dredging operation would pose little signif1eant 
adverse impact on aquatic life and water.potability. ln addition, "the 4,000..foot rmo- . 
dredge· mixing zone requireclabove:municipal waterintake structures.eliminates the 
neecfforsite $pecificteSting."':[See, '§7.5..3J. · · 

. . 	 . 
. . ·. 	 . . 

. . . 	 . . .. 

·, '·c. Biolr)gica1 characteristics-the ·Corps found tMat:the 
.p.resent·speoial dredging .cond~ons adequately protects poS$ible :threatened and.··.. . 
endangered SipeCies. It also notes that while "the detrimental· impaets on the aquatic 
environment from dredging· operations result more from the disposal ·and placement df. · 
dredge material rather than ·the removal of sand and gravel from the channer1 "silt and 
.sediment are particularly damaging to ·w~· many aquatic insects and other invertebrates~, 
with the dredging discharging have only an ·~incidental+ insignificant mortality of[bottom
dwemng]' invertebratf?s.~ jSee, §7.5.3]~ · · · · 

. 	 . 

d. Water patterns, circulation,. fluctuations-in §7.1.4 and.. 

§7.1 ~5. th~ Corps concludes thatKawValtey•s proposed commercial dredging would 

•not permanently change the hydrography .of an are~'' with concomitant' 11changes :in . 
'Circulation patterns and shoaling a.reas•. It also reiterates that dredgir1g is one oUhe 
·tour (4) factors which conmbute to 'lowering water ef.evationsJ by 1owenn,g the average . 
bed elevation through the sand and gravel extraction.··· However, the Corps has·rai1ed ta· 
conduct a comprehensive study. to accurately allocate to each of those. four facto?'$ a · 
·percentage of .bed deg:radation contribution. Thm would more accuratety·pinpojnt'to · · .· ·. ·, · 
which ()fthe four possibie· causes categories.to best anooate itS ·resources in·t:nanaging_ ·. 
<orJimiting. Until such a study is done, restricting sand and gravel extractions to'half ;of, 
the .ann.1Jal.?£!d.J1la.teriat lo~d is an arbitra~ restric;:lj~n.~nd caprioious solution~ ... 

·	·· . . ·: · : .:· ... · . e. Protection ofspecific geographic features ~the Corps• . · . 
not~ that :either certain geographic teatures do not·exist in the· Kansas. City::~ch~ :sQch 
as·~ral .reefs, riffle and pool complexes; orare protected by current-special .conditions 
developed :in cooperation with the Fish and Wildlife Service; DepartmentofN:Bturaf: ..· · 
Resources. other interested agencies and the commercial dredgers themseh/es; · ·. ·• . · 
'Therefore, the.Corps' Jurisdictiona.1 statementdoes:n.;>tsu.pportits conclusion that.K:iw: · 
VaU~y's propo~ed dredging .,.all 'be "contrary to. the pubUc interest" with .regard to· .. 
protecting wetfands, mudflatS and vegetated shallC>Ws~ · · 

/•·. ~~~e ottti;·COn~~~ ~~~~ c:ri~ ~re:Si~ili~t!y·impa~d by \ ••....•· ...··••·••. ·.·· 
comrn~cddredging in gt;!ne~l, .. nor:wauld 'th~y .be_,~y,g~nting ·a ,perrrdtto Kaw Vall~: 

.~rr~·~.~~· l!'f'·1~~~~~·\ .•..••....•.• <, ..·•····· .. ·.• ' ,···· ••• :':.:•..••·············· (<)(. ····\...•· •... x:.•••..., n 
... ·; · · ··. ·... : . ·· · .,4.. MistOrlc Sile 'P:reservation · · ·:·· . · -. ·· ... ·. ":.:- · · 

t:.( . · ~ =. ~n~<t2:states thit ~·1&Ck'of res~se fr~m the Natidnal ~istef:nf;fjl~tOdc£··· 
0 0 

0:il~l•.~•.:.:._._._:._._._r•. •.• _:: ·:f°.:.,.:;.'_..:_·..y;:_m········•.··········:.~.:,p•.. .•.i.ro,••-•·-••-•·...:.r.r.1f_.__.··_ ••__ ·._:•-•~_::._•_::... .. ····.';.__ ..••... ;••_ :._.:·•__ ·····.s.•__ _·:•'~_... •.•• ··.•... ·'a__ ••..···········s.······,·'.i1~iifi:~~(i111111.. •... ,· .. ••..•.:.~.· : •..•. ':.•: ~ .•.. •. __ .•.•._:i······:···'·····:_c·······__ .. .... __ ... .. ... _1,.• ... ...• ... _: ... .. .•..•. ·_:·_•.~_·····tea.::_ _.__.:_:············'·········m·····'.··_•.,:.•.eo,;t···:·······_:: .•.•.,:: .. ····:···'·•·_:_,:' ··: ·_.•• :•·.··:.·':. ·····:···-:_:._ ···: ..••., · <:tr>< :._:::::::' ' .: $.::; ·. <·· •.:'.::: .~, .:::\,,/< ··.::. :·.·:::::i;_;·,::..::,i:.:_:.:_.::_,_·_,_._·,_ :_ ..·.,,_:_,;_;,_:_:_:.~.·.:·•·:·''.•.• ··•·:'· :>'t': >:<:::: ·· ·· ...:: · : ···· ··:'· · ·····~·-····· 	 .. ',:..=.··•. ,::::_:._;·.:.:,·_:._.. ··: · 
,•;.: ·.. :.._::=:_::,:::_·:.·:·.. :· ·.·:·:·:·.·~<:::::>-::·<::::::;:;:::<:.··.:.'.:.·.· ... ·.. ·.:;i... '. ..·~:.. ::_:~:_.;:_::.•·.·:.·. ·..·.........··.· :·-::: :.:-:-:.;::: .......... ·.·.· ·.·.·.·-·.·.·.·.·.-.·... ·..···:<·>:·>:·····:· ·: :·:·:-:.::;.. .;.::·:=:-..... . . . . . . .::.•.~ .•._: ...·.•.~~:.•.'.:.•·....:_:.::..:.::..•.::.•.:.::.•.·.·.i·.:i~.i.:_._i~.:.•.~·.:.~.~-~.~-~~-·.~.:·_.
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wreCked on 'the MissourIRiver.~p to 1897 are not located in the current river ch~nneL 
[See, §6.. 1Ji]. Further., '~dredging ,has.occurred in fuese areas for more.than a half 
century and:is part:of the cultural fabric:," (SS6., §7.4~.51. 

, . S~ Other Significant ·Impacts ~ in other areas of concern to the 
fC'ofP$ ~bout 'i(aw Vat~y's permit ~plicationt none have any appreciable impact on the 
stated .P~bUc interest analysis. 

a. Flood Hazards and Floodplain Values. - "the proposed 
:facilitiei.• With materi~l stockpiles inctuded, would result in a negligible impact on flood 
water heights~~: ·[See. §6.2.5). 

b~ Dam Construction and Present Structure Maintananr:e;... 
8 the river bed has degraded several feet sin~ these structures·were .constructed, 
t;iisabfing several water intake structures. contributing.to several levee·slope and sheet 
piling and bank failures, .contributing to tributary head cutting and leaving the remaining 
structures vulnerable to some degree.•:~ These are the.effects also attributed to 
·commercial dredging. yet mQdification or curtailment of the building .ofwater intake · 
structures, bridge abutments, boatramps. and wharves :has not been addressed to.limit 
river"bed degradationf.although identified as one ,of the sjQnificant factors impacting, .. 
river bed d~radation. [See. §S..1..7]. · 

. . . . . . . . . . 

.. · : .·•, · .·. .: .· .· · ....' c • .Historic purpose t>fthe Corps ... lradmonally. co~rciat 
dre4girig aided in the CorpS' navigable waters mainteriancewithin :tne Kansas·tltv · 
reach. [See1 §6~1.1!]. Underthe Federal Power Act of 1920, 16 U.S.C. 79ia etseq.., 
th~ Corps is guardian of the .integ:rity .pf publicly-used structures~ such as· bridges~· ·: · 
revebnents, towers, harbors, dams, and dikes. A± present* commercial .dredging does . 
·not affect maintenance ofthe Missauri River channef navigabitity or its man-made· · · 
structures l;>ecause of the.rivers high turbidityi and prohibition againstdredging in other' 
than the deepestpart ofthe channel Therefore, the Corps' conctusions in denyjng · , · 
Kaw Valley a dredging :permit :is notsupportable by its an~Jysis.. · .· · · · 

.The Jurisdicnonal Oectsi~n .states.,there is. no or minimal. impact tnm dredging ·. 
found .in the fol)cWing: ·air qualify and ·:noise :levels (§6.2.15)~ impact on flood water , ·... ·~ 
heights (§6.2.5)., endangered species :.(§6.2.6). cultural resources or tiistoric .prQperfies· . 
(§6.2.7). safetyto commercial dredgers (§6#2.16), Jand use :(§6.2~1'7;),. local, ·state; .and •· 
federal wildl~ and ~ldliferefuges (§72~1). watenquantity (§1.4.1), :or.new,0r·significant. 
release of oki; contaminates ;into the river .{7~4:1}. · · .:: .·. · · · · · · ... 

'.. ' ···. ... .. ' ' ' . ' .. ·. ..·. ·::::.:· ····:·:.'.;' :: 
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wnUenoting elsewhere.that,sand.and gravel dredging churrrup lhe channelso. that· 
ague.tic; fife Js.not srnothell3d .:by tulf9id sediment {Se~. §6.2.4]. 

'fssue·f Summary 
. The CQrps has :not demons.trated that the ·Kansas .City 'reach is at or near;its 

:extfadion limit The total .avail~ble.bed material for'the 498 miles ofMissouri .River i~ 
7~s'miUio11 tons,·:with ,fheav~ilablf;' bed material .extracted and ava'ilable in the 1 Kansas 
Cijy reach at 7..4 million· tons. ~tiile the Kansas 'Ci1y .available bed materi~l camprise$ 
most ofthe entire Missour.i:Riveravailable.bed<kiad·, ..onty if commercial dredging .. 
approaches an annual extraction ::rate, of 7~o million tons or greater. would it 'be :accurate 
to· state available bed material :extraction is ~~tor near" the bed load ·limit Furthennore, · 
on~ :extiilc:tect the resource is renewable~ Kaw Valley's appUcation for the extraction · · 
of tl,000,00D tons. coupled with the 3.4 million tons presently extra\cted 'by Holliday 
Qai1d,, would remove sUghtly over fifty percent (50%) of the avaitab1e bed load during 
any given year~ 

The Corps' purpose in regulating extra,ction pennits is to make '"an evaluation of 
the :probable ·impact. lncludin.g wmu1ative impacts •..of the proposed activity and "its 
intended use on the public interest" I: carefully weighing "the benefits which reasonably, . 
rnatbe expected to accrue from the proposarn against 1lhe reasonabry.foreseeabl~ ,;' 
detrim~nt~tn :·33 C..F.R. §320.4(a).. It has not demonstrated .a 'levet·of5 reasonably =', . 

foreseeable detriments" to the Missouri Riwr from Kaw.Valleys prp:posed co.mroerclai ··. · 
dredging. The economic:benefits of Kaw '\/alley's :proposal outweigh the·slight. y . . :: .·, 
detriments. Such benefits would include·.competitive pricing· ofsand and graveft ::<·/ •· 
additionai employment op,portunities, and increased product availability'to the,·.·. · . 
'construction industry ~hin the Kansas City area ~nd .Missouri as a whole. The ·.·: ··' 
Jur:isdictionaJ Decision demonstrates that th.e cu·~hulative 'impacts on the·:"variotis' ... ...... . 
components ofboth the public interest and ofrthe Missouri 'River aquatic life! are s6gJit,: 
and the Corps' knowledge abol.rt,the a.ceurate ~nterpta;y between the four possible ·• · 
fclctors affecting river bed degradation murky~: · · ·· .··, : •· ': · 

· tn ·the ;balancing odrelevant·imp~ltions~. Northwest Bypass ,v. ·u~s. Army c~rp8 .. 
,of:Engineer$• 470 F.S~pp.2d 30 (O.N.H~ ..2007), the hardship to KawVaHey ;in Joa1og.a · . · 
bll$i:ness asset· is n~ at ,odds·With the Corps' ,intereSt ,in,preserving its authortty, to.::grant 
,ordeny .Permits fpr,:Corps aUthorify:actiVities. Wrthouta. rell$oriably.precise.e~uation :. 
Of'th~ effE!.ds :Df drough~ 'flooding~ and St;r\JcWf'E! COJ".l,Stfuction on 1river bed degradation.
the Oo~<carariotde,finitive1y State«'the 'best ~oltitipn i~to ,deny a:permit'tr;) a 'k>rurtim,e . .·. '.· ... 
hci~~rof,:~"-c;n: a, CP.mmerclal/q,redging pennit. :Nor can ~he:Corps. ;State "atdredgillg ls:/<: 

E4Sla11i1i1~1~;11m;,!i'
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poss'ibilities by denominating commercial dredging as.the .viUain•. Present speeial 
conditions :are·already in placeto promote ~reas of particular concern. The 
Jurisdictional Decision denying KawV~ll~y's .application for.a commercial dredging 
permit is .against tile weight.of the Corps' own anatysisi and ·should be reversed. · 

.2>\ the J.urisdictional ·0eciaion ia unreuonable, arbitrary and capricious~·· 

A The·Cqrps seek$ :ro shift Its own responsibility ID ameliorate· river 
bed degradation byrestrlc:tlng :only one of:the fourposslble .pauses.. · 

·Corps authority is not.plenary. Rapanos v~ United States,:'126-5.Ct 2208.(2006); 
Solid ·waste·Agency ofNorthem Cook Cty. v. U. S. Army Corps ofEngineers, 531 U:S.. 
159 (2001) (Corps exceeded authority to·regulate wetlands under the Clean ·waterAct; 
Rap;;inos asignificant nexus:' analysis ·not .applicable). · · 

ft is plain that the Corps seeks the most expedient solution to its mandate.to 
retard river bed degradation. Restricting sand and gravel extraction when it does.not. 
:know which of the four possible factors. is the largest.conbibuting fa:ctor· is the simplest 
solution for the Corps. Restraint of dredging is less costly to the Corps and eases 1the 
:burden.and function ofthe Corps to.moreparticularty regulate dam ccmstruction and . 
r;nonitoring. -Dam construction1 builtto moderate the. uncontroJlable floods; and drought, 
.affects bed degradation•. :too, and is Within the·sole authority of the Corps to oversee. 
Droughti ftoOding, and danr construction a~ all within ,the Corps' decisio~making . 
arena~ While :the· Corps cannot direct flooding or dro0,ght; it is·wen Within itS province of 
authodty to manage the effects a.nd consequences·.of those natural events 1hrougtl 
channels and lock manag.ement, and dam water level manipulation. Wf\etherthe.. 
benefits.of particular cansenration .measures outWeigh their costs .is>a ·:classic question·. 
ofpublic policy..~'\ Rapanos vp 'United .States1 126 S.Ct. 2208, 2221 (2006). 

While the Corps has been detegated generous nJJe-making $uthority '.under the· · . 
various federal acts Whirih. affect. navigable waters, It has exceeded its authoriqtin •· .:. · · 
delineating that Kaw Valleys application to extract sand and gravel.would .,result -in .. 
,unacceptable impacts on :the aquatic environment ofthe Missouri River- '1Jnd ~ermitS 
for extraction of material in excess.. Dfthe amount reportedly extracted [by· other · 
authorized operations].;in 2-006 woukfbe contrary to the public ·interesf' .With Uttl~'.~: · .· .. -· 
eviden~ to $UppoJ't that ·(X)nCfu~on~ · · ·· · ,:::.. · · ·· 

•. · · · .. '·:· .. By targeting:,()ne,..tangentsource of a1kf1own problem - commercial dredging , .. ·• 
':affecting river ~degradation~ ·and failing. to..pursue:tbe comprenen'f)~ stldy.wtsictt" ·, 
would $h<;>w.~e trµe.. t~ver:pf..coQ'1bution dredging :Jn$ke$, unfairly· $f)ifts tb~ oruis·:o,f· .·· ·. · 
:Corps prpbt~m~oMns to.th().~ denied.a,,~~•.. suqt. ~,,~}Jal~~.· p~gre5S h~s::. ·... . 

;.;.i,!.i.j.~-~:~;•. _~~.·.~.;.~ -.~.=.·.:.:-.;.~-~.i.·.:.~.·.:..~.:.•~ ;.••~.i.: ..•:.i_'..._i,:_,: ::;··',·.•.{: ·.·.·.:'.'.•.:_~.·.· ::.· :·' •. ~.:.·: ·: :>~; .. ; :.;. :-: :;-: . ·. \:·:
<}?~~:{\))~}(:... . . . . .. ... '...... " 
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et;:incems,:to:,me .competi:ng ana.comptementa.ry nsn, wildlife. waterquaflty, anQ 
;environmentaLinterests within Corps jurisdiction With the beneftts··ofincrea.setl sand 
produc~tion 4!1nd economic well~being Withi" 'Missouri, the ·Corps' ultimate conclusion' 
must match .its .arn~rytical prop8ss..: The Corps' decision is considered arbitrary anq . . 
ca,pricipus if it It·~· lacks. a rationatbasis foradQptiflg itJthedecision] -for example; ....... if· 

th~;agency,,~....·nffered: a;rationale contradicting the 1evidence·before.it ~'-·"4 Northwest By 
.pssS, ';.;~ 1J~s-:· ArrriyCt:ups:pfEngineem, 470 E:Supp2d ,30~ 37 {D~N_;H •.2007),•. 

.fSS'tfe :2 ,summary' . . ·. · : . · ·.. 
The,•-various interested local, state·,'and national agencie$, :in conjunctiol"l wftti,tfle 

Corps·and other commercial dredgers'have already instituted significant protections' 
and safeguard$ to ~lriimize ·adverse effects to aquatic and \Yik:IJife, and to 1he ·various 
components which :make :up the public interest factor_ The .pUblic in,terest evaluation 
shows that Kaw VaOeys ,proposed dredging actually onfy marginally affects the vanQus 
compohents Which comprise that balancing test The ortly true factors ;n ·play are river . 
.bed degradationt which the Corps bas ackhowledged to be ·only partially affected by 
commercial dredging. The Jurisdictiona~ Decision denying KawValley'$ ·application fQr 
a commercial dredging pennit'is unreasonable in,light·of its analysis, :and therefore,'·:• .· 
arbitrary and capricious, warranting. ~versat · · · · · 

. . 3~The Corps perpemafes Holliday Sand.& Gra'lePs 'illegal monolJoly kl the· 
,eomm&rcial dredging business~ depriving. Kaw-Valley -of property witho.utdg~ ... 
,:proc8ss-of.law"' · · · · ·.... · · · .. ,. ,· ·· ·· ·.: .~ · .:····· · · · · "· ·· · • · ..., '··.:·.· .. 

: ,··::..• 

A. ·eorps denial ofall otherdredging pennh.s creates &,•de.~~to . 
illegal mQnopoty in th• d~ingbmri~ for.Holliday Sand wifbin the ~nsas .. ·• 
c1ty.reac:11~ .. ·. · ·· ·· . · : .· ·. . ... •• · . · ·'.. · . : ... · 
··•· ·· .Tn~ ShermanAct,makes, lt il~gal fore~'or agencies acting in ll'Us~·t9, ... .·.······ · 
restrain tfcldtfor .camtneroe.; 1.5 u;S.C:~ §1. ·.section 2. of the 'Sherman Aet als0 extends 
::to Unilateral :Conduct,, without afinding'of 'COnspiracy or adfing in ·concert With anofu~r.. > 

1.S U.S.C. §2. ~Every person who ·shall monopoflze, or ~ttempt to.manopo1izef ·Of. ..· ·.. 
,,~mbine or·conspirewith any other person or pef'Sons.·fo .monopc>tize. or attempUo ·· ... 
.rri?nopolize any part of. the trade ·or commerca •.. ~" )de$crlbes .suCh LlnUataral :ec;,ndu~ .a.A 
'single 1i1111ts restraints· dire~y .affect: prices and [can] hawrthe same ·econpmi~ effect.a~ 
_poncerted ·aQtiofl might hav~~t ·1 :s. u.s.c. §2;,Abmhsm v~ lntermou!ltain H:salth:f?a~~. ·.. 
::f~c~.,-461. :J5.. 3,tJ. ~~19.. 12?.3'·:(,:Qfh.:Clh 2()06,).. ···:,·. . ..:<<::/·. >,.<<····· .. ·.· ·:·· ... ;·_:_: .• ; .:.:·. ::,:·:::;: .... :: 
»:;;:: .:: . ::: . :· ":.:•'• . . . ", ..;. : ':> ': ;.· ;; ; 1 ·,·' • : ' ' • <·:· . •, ·"' ,• • • '·-:.: . . »;. • • . . '•'.· :::· ··~. ;. 

·:<::<·:··.;:.;::.:.:-::-~· ... 

..;.:.·.·.;;.;/<:;·;:~~::;···:/j:;::->-·;· 
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Holliday,:Sand 'has already stated sand and gravel :extraction nghts should -not be 
extended to competing dredgen>, It makes no se.cret that It wants ·the entire Kansas. 
City rea.eh on ifs· permit. ISee, APdl 20, 2004 letter from Holliday sand.to Corps of · 
Engineers" JuriscUctional Supp.orting Oocum~nt 12.33]~ 

in granting the Kansas Cib' area sand and gravel ,permifto onty one commercial 
dredgerl the Corps gives Holliday Sand license to charge the .h~ghest cast the market 
will bear. Holliday Sand is ·the only provider of such raw materials irt the Kansas City 
environs an.d need not be-: competitive -in supply or cosm. The C.orpS' Jurisdictional=·... 
.Decision states that the K8w Valley pennit denial fulfills the Corps' .primary purpose of 
protecting· the integrity of the river bed against further degradation while the analysis 
itself does not support the permit denial. ·It thereby disguises its aim to -limit the· 
extraction of.sand in gravel to ooly Hofliday Sand. See, Columbia Aggmgates, Jnc. v. 
Whatcom County. :121 F.3d 715 (9th Cir. 1·997) (denial of extraction permit permissible· 
·only if caunty's ~primary purpose" was not to limit the export of grawf or discriminate 
against Canadians~.but to prevent endangerment to an. important aquifer)1' 

Even if the intention to create ·a monopoly1 restrain trade or price fix is not . 
.present the Corps• actJons have created de facto restraint of trade and the possibility of 
·prohibitive supply costs· by limiting the- corpmercial dredgers-·toHolliday Siiind. Holliday 
·Sand is authorized to extn).ct the .entire Kansas City reach allotment for sand and 
.gravel, leaving no possible room for an,y other comm~n:;iat dredgers~ .:[See., §5.5.4].. By 
denying ·Kaw Valley a permit to .increase its prior ·allotment to a commerciafly-viabk;!, .:: . , .. 
level. tfle·eorps has·acquiesced in and ~pproved the Holliday Sand.Katnsas :cn.y·reaCh 
monopoly in commercial ?redging~ · 

The Jurisdictional ·necision __ptainty states its interest in protecting the economic · 
and business interests of the, :commercial dredgers already in operation~ 'In f:he Kansas. 
City area. this. translates into a monopoly in favor of Holliday 'Sand..Protecting .ttie , · 
·;nterests of commeroial dredgers is,not a Corps function and a,vio.lation of 15 U.S.C. §1 
and §2 in restraining trade~ · · ·. 

8 .. The Col'JIS' decision to d8ny it. an active dredging permit deprjved 
Kaw Valley ofprope,rty without due.process of law.. • · · ·· 

. Whether Kaw' Valley -has a cognizable and.protected pmpert.Y inte~ in :fts.... 
inactive permit is ~sternfslfu>m anJndependent.source.such as $ta~ law;• .·:Mcintosh v~ .. 
.J;aBundy, 161R\¥..3d~'.1.~,,416·.:(2005). · · . .. ·· . ,.·. _· ·· ·, • '. '· _:--: : · '·· :,, 

. ~ . ;:, 

'· .·. :.. Kaw Valley .t.a~s :a.:prciperty inte~ i~ 1ts·.sand -,a.nd -gravel ,e~onj pern)itWhiqtl 
·is .~nizabJ~ ~nd iJnPor"t,anf. $~, Sucesion.SpareZ; ~ G~labed, 70t.cf:~~p '2~~.'(~!'l~j~ 
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Kaw Valley has·held ·a Missouri penn~t 'to extract sanQ and ·gravel s.inoe the early 
1.9ao,f.as the successorto:Hub Materials, Inc. It is an asset of the 00,mpanyl with value 
should the..corporation: be sold·, Just as :it was when Hub Materials merged with Kaw .·.· 
Valley~ .KavlVaHey.haspropeny applied to renew its permlteveryfive·yeat"$, 
..participated! in the' pub&c comment process~ ;and completed au :reportin;g requirements. 
:Its·past q~Ufication u,1,e·graJ)ted :a permit still remains, as dP&s the oiaed for gravel 
an~ saf!d '[seek §2.Slr ·W~ :the·re,duetion io sand availability.fro.m the··Kaw River? no 
new ~~ma~:sDurces ·economicalfy·~asible Q,r ava~ble in urban.Kansas Cify', and ~e. 
increased need from·construction indusby~··especiallyfrom MoOoT; Corps denial Qt· ...•. : 
Kaw Valley's application encroaches on it$ choate interest in its already-eXIS'J:jng ·: · 
,.pennisSiQn to dredge. .Ferran v. ·Town of.Nassau, 471 .. F.3d 363, 379 (2n.d Cir~ 2006). 
The denial is "an encroachment on [JtS] private right to make a 1iving~· Aklntosh v.. ·. 
LaBundy. ·1s1.S.W,.3d413, 416-417 (2D05);·ci, Rettie v. Unified Schoof District#4:7s., 
slip op~ 96,628 (Kan~. September27, 2007) (teacherwtth lapsed·teaehmg·certificate .• 
could ntit be denied opportunity· of employmentbecause '10 he~ring n~d been. ' 
conducted before termin.ating her·employment). 

.tssoe 3 Summary . .... . .. 
The Corps.• deniaf of Kaw Valley's permit application plainly states :its interest in· 

protecting th~ ecionomic and business interests of the commercial dredgers a1ready in 
:q>eration. In 1he Kansas City area, this translates into a monopoly in faVQr of Hollid~)f::..' 
:Sand.•Protecting the interests of commercial dredgers is not:a. Corps function and a· · 
violation·of 15 U~S.C. §1 in restraining trade. ·While the Corps followed correct 
procedu~ ·and; propeny evaluated the competin.g interests,,. its decision·~deny Kaw . 
VaDey. ~n e~Q'bon :perm~'for an~ increased amount Of sand and ,gravel is UJ1dem1inecf.: 
··~)'.that evalU~tiDJJ. .. .. ,. . . . . . 

. !(aw Valley ·seeks fu have the corps ~nt jls permit becah!le it •adyhas~1
·permit. ~nd still meets an of the $tatutory anti regulatory requirements to pro~Pt .ttie· •·· ·· 
'areais .environmental integrit;y~· The JurisdiCtional OeciSion gives no substanfi.v~ · ·. · ·· 
·supportable reason to deny 'Kaw Valleys appl~~ont. ·tnereby intetfering with its 
~pros,pe.ctiYe business gairranddiminishing the value of its long-held permit ·.The . .. 
decision anatysis:.shows fl!11e impact of Kaw VaHef proposed dredging ope~on on · : 
~.~l.th~rtiie.Missouri River!aquatic rife ·0r negatively on the public·interests~. ltsdeniaLof1;a · 
·1pennit tQ.;Kaw VaHey ha~ discriminatory e~~ainstKaWVallE,JY aod :imp~issibly 
iestraimi .,u·trade· by.o~r (l0mmerci~1· dredge~~ ~ptHl>Hiday Sand. · · . •..•...... 
< .;. ·.. •' ..... - ; ':::::;:', ':' • ·>:~,·:·:/N ·>-'.·, .. '.: • '.::-::::~·:·:::.:. ',·, • -:.,:·,::::- .. :: 

'~;.~~rt~Ji#~redto eorniMv~an~~ as•dve~~~u;·········.

Shuuld the ·gorps,.~valrJate.·its decision .of Augu~::2Q:• ,2()07~-itwiHfite .its:icl~glr\g:-:'.;/ .. ··•: 
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Kaw Vafley Sand & Gravel respectfully requests that its appeal be found to have 
merit, and for:reconsicleration: ofits application ·mi.dredge in 'River Mile 360..5 through 
·River Mile 3.70~5, exelusive of any mstricted or nQ-dtedge zones ·created tnerein~ and 
outside of the :Protected zone..of the water intakes ·of'BPU. or any nther.adjacentarea 
which .mightp~.economicatiyand envirnnmentaUy feasible. In the alternative:, Kaw 
'Valley requeats th~ it tetain · il!rMiS$0Uri permit·for300i,DOO annual e~ction tons. 

~~sub.·~ 
'>!. lf ; 

··-·,,.. ~ 
~Ku~·. 
John L ·Pet~rso\... 

Counsel~fo~ 
Kaw VaU~y :Sand & 1Gravelt .fnC: 
5600 Kansas Avenue · 
Kansas City KS 661()6.:1147 
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Enclosure 6.7 Capital Sand appeal of the initial proffered permit from October 17, 2007 and 
copy of letter accepting modification of existing permit. 

.' 

XClTHROP(( \Vr:L~W~OFFICES 
~GEL.c 

DAVID A. SHORR 
(57'.\)761-5005 
EMAIL: DSHORR@LATllROPGAGE.COM 
WWW.l.ATHROPGAGE.COM 

October 1 7, 2007 

VIA E-MAIL 

AND U.S. MAIL 


U.S. Army Engineer District, Kansas City 
DISTRJCT ENGINEER 
Attn: Mark D. Frazier 
Acting Chief, Regulatory Branch 
601East12th Street, Room 706 
Kansas .City, MO 64106-2896 · 

Re: 	 Capital Sand Company, Inc. 
Your File No. 200101429 

Dear Mr. Frazier: 

314 EAST HIGH STREET 

JEFFFRSON CITY. MISSOURI 65101 
(573) 893-4336, FA..'\ (573) 893-5398 

..,.""0 I'' 
-.J {;) 
0 c:: 
n C==-~-f ::::....;rq 

~.o 
;o~n 

CD 
--... 

-0 -<<:::: 
~ 

g~~ 
> 
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. Enclosed please find our appeal of an Initial Proffered Permit from your decision 
dated August 20, 2007, with regard to the above. Tlle reasons for oui objections are so 
stated. In addition, you are aware of concerns that we have discussed regarding this 
permit. 

Should you have any questions, please feel free to contact me directly. 

We continue to appreciate your willingness to discuss this permit and the various 
issues relating to Missouri River dredging. 

Very truly yours, 


LATHROP &"-E~·l;/0 


By. . 
/fk/!)v4 
. · : ·David A. Shorr 

..:;.DAS!jf 
Enclosure 
cc:· R.ay. :Bolilken 

JCDOCS 26~06vl 

KANsAs QTY• OVERLAND PABK • ST. I.oms • JEFF.EBSON QTY • SPP.JNGFIELD • BOUIDER. • WASH™GrON D.C.* • NEW YORK• DENVER• Ci.AYrON 
"l.A.nmoP Be GAGE DC 1.'U.C-Aml.JA"ra 
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XX A. INITIAL PROFFERED PERMIT (Standard Permit or Letter ofPermission) A 
B. PROFFERED PERMIT S.taudard Permit or Letter ofPermission) B 
C. PERMIT DENIAL C 
D. APPROVED JURlSDlCTIONAL DETERMINATION D 
E. PRELIMINARY JURISDICTIONAL DETERlv.llNATION' ;E 

A: 	 INITIAL PROFFERED PERMIT: You may accept or request modification of the pem1it. 

• 	 ACCEPT: Ifyou received a Standard Permit, you may sign the permit document and return it to the District Enelneer for final 
authorization. Ifyou received a Letter ofPermission (LOP), you may accept the LOP and your work is allthorized. Your 
signature on the Standard Permit or acceptance Qf the LOP means that you accept the pemut in its entirety, and waive an rigbts 
to appeal the permit, including its terms and ~onditions, and approved jurisdictional deten11inations associated with the pennit 

• 	 REQUEST MODIFICATION: Ifyou "Object to the perm.it (Standard or LOP) because of.cei:tain terms and conditions therein> 
you inay request that the permit be modified accordingly. You must complete Section IT of this form and return the fonn to the 
District @gineer. Your objections must be received by the District Engineer within 60 days of the date of this notice, or you 
will forfeit your right to appeal the pennit in the future. Upon receipt ofyour letter, the District Engineer will evaluate your 
objections and may: (a) modify the pennjt to address all ofyour concerns, (b) modify the permit to address some ofyour 
objections, ar (c) not rnodif)1 the pennit having dete1mined that the permit should be issued as previously written. After 
evaluating your objections> the District Engineer will send you a proffet·ed permit for your reconsideration. as indicated in 
Section B below. 

B: 	PROFFERED PERMIT: You may accept or appeal the permit 

• 	 ACCEPT: Ifyou received a Standard Permit, you may sign the pen11it .document and return it to the District Engineer for final 
authorization. Ifyou received a Lette.r ofPennission (LOP), you may acoept the LOP and your work is authorized. Your 
signature on the Standard Permit or acceptance ofthe LOP means that you accept tb.e pem1it in its entirety, and waive all rights 
to appeal the permit, including its terms and co11ditions, and approved jurisdi?tional getenninations associated with the pennit. 

• 	 APPEAL: Ifyou choose to decline the proffered pe1mit (Standard or LOP) because of certain ternlS and conditions therein, you 
may appeal the declined permit under the Corps ofEnsineers Administrative Appeal Process by compJeting Section n of this 
foim and sending the form to the Division Engineer (address on page 2). This fonn must be received by the Division Engineer 
within 60 days oft:he date of this notice. 

C: PERMIT DENIAL: You may appeal the denial ofa pennit under the Corps ofEngineers Administrative Appeal'Process 
by.completing Section ll ofthis form and sending the fonn to the Division Eneineer (address on P!oae 2). This fonn must be 
received by the Division Engineer within 60 days ofthe date ofthis notice. 

·D: 	APPROVED JURISDICTIONAL DETERMlNATION: You may accept the approved JD, appeal the approved m, 
or submit new infonnwon and request reconsideration of the approved JD. 

• 	 ACCEPT: You do not need to notify the Corps to accept an approved JD.. Failure to noti(y the Corps withjn 60 days ofthe date 
ofthis notice, means that you accept !he approved JD in its entirety, ancf waive aU rights to appeaJ the approveo JD. 

· • 	 APPEAL: Ifyou disagree with the approv~d JD, you may appeal the approved JD under the Corps ofEngineers Administrative 
AppeaJ Process hy completing Section II ofthis fonn and sending the form to the Division lf4le:ineer (address on page 2). This 
form must be received by the Division Bn£ineer within 60 days of the date of this notice. 

• 	 RECONSIDERATION BASED ON NEW INFORMATION: You may submit new infonnation to the District Engineer for 

reconsideration ofan approved JD. You must submit the infannation within 60 days ofthe date ofthis notice. 


E: 	PRELnv.a:NARY JURISDICTIONAL DETERMINATION: You do not need t'O respond to the Corps regarding the 
preliminary JD. The preliminary JD is not appealable. Ifyou wish, you may request an approved JD (which may be appeal~), 
by-contacting the-COrps district for further instruction. Also you may provide new infonnation for further consideration by the 
Corps to reevaluate the JD. 
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REASONS FOR APPEAL OR OBJECTIONS: (DesCT.Jbe your reasons for appealing the decision or your objections to an 
initial proffered pennit in clear concise statements. You may attach ndditional information to tlrls fo:cm to ciarify where your reasons 
or objcctiom are addressed in the administrative record.) 

Please see attached objections and requests for modification. 

SUBMJ'ITAL OF NEW OR ADDTilONAL INFORMATION: The District Engineer may nccept and considernew information if 
you request a modification to an initial proffered permit {Part A), or a reconsideration ofan approved JD {Part D). A:IJ. administrative 
appeal to the Division Engineer is limited ta a review ofthe administrative record, the Cozps memorandum for the record ofthe 
Dppeal conference or meeting, and any suppleme:n1al information that the review officer has determined is needed to clarify the 
administiative record. Neither the appellant nor the Co1ps may add new infoDIJaticn or analyses to the admlnisttative record. 
However, ou rovide additional infomation to clnrlfy the location ofinformation that is elrcad in the administrative record. 

Ifyou have questions regarding this decision 1md/or the appeal 
process you may contact: 
U.S. Army Engineer Disbict, Kansas City 
DISTRICT ENGINEER. 
Attn: MarkD. Frazier 
Acting- Chief, Regulatory Branch 
601 East 121h Street, Room 706 
Ksmsas City, MO 64106-2896 
Telephone: 816-389-3990 

se 1his address for submittals lo the District En · eer 

lfyou wish to submit an appeal orhave questions regarding lhe 
appeal process you may contact: 
U.S. Army Engineer, Northwestern Division 
DJVISION ENGINEER . 
ATTN: Karen Kochenba<:h 
Regulatory Program Manager 
Post Office Box 2870 
Portland, Oregon 97208~2870 
Telephone: 503-808-3888 

RIGHT OF ENTRY: Your signatllre below grants the right. ofentry to Cotps ofEngineers personnel, and any govemmeol 
consultan to conduct· ligations ofl:be project site during the comse ofthe appeal process. You will be proV:idcd a 15 day 

y s"te • ·on, and will have the op rtunity to participate in aJl sile investigations. 

Si 

Telephone number: 
~73 ... ut?~-1336 
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Capital Sand Company 
Permit No. 2001-01429 

Request for Modification 
October 17, 2007 

I. Capital Sand Company, Inc. ("Capital Sand") objects to the tonnage limitations 
proposed in the Initial Proffer. As Capital Sand has argued to the Corps, there is no 
demonstration ofbed degradation in the area covered by the proffered permit. Even if 
protective measures were necessary to prevent bed degradation, the "mine and relax" 
strategy proposed by Capital Sand would be sufficiently protective. If the Corps does 
determine that a tonnage limitation is necessary, then any limitation must exclude 
material returned to the river, as the return ofmaterial is protective of the river bed, and it 
is not reasonable to consider such material in an overall cap on removal. Any tonnage 
limitation should also provide for a "roll~over" from year to year in order to permit 
mining in accordance with need for the material, rather than mining to a forced level each 
year in order to comply with permit restrictions. Inclusion ofroll-over maintains the 
protections provided by the tonnage limitation as it operates as an overall cap on the 
material removed under the lifetime of the permit. 

2. Capital Sand objects to the monitoring requirements of Special Condition B 
included in the Initial Proffer. As discussed in Capital Sand's September 7, 2007, and 
September 18, 2007, meetings With the Corps, the monitoring requirements proposed by 
the Initial Proffer are unduly burdensome and not reasonably related to the prevention of 
bed degradation. Capital Sand requests that the Corps reconsider the monitoring 
requirements proposed in the hritial Proffer and incorporate those changes and 
clarifications that were agreed upon between Capital Sand and the Corps regarding the 
Modification to DA Permit# 1996-01648. Capital Sand references the changes and 
clarifications as summarized in its September 20, 2007, Letter accepting the 
Modification, with Revisions (attached). 

3. Capital Sand objects to the survey requirements ofSpecial Condition C included 
in the Initial Proffer. As discussed in Capital Sand's September 7, 2007, and September 
18, 2007, meetings with the Corps, the survey requirements proposed by the Initial 
Proffer are unduly burdensome and not reasonably related to the prevention ofbed 
degradation. Capital Sand requests that the Cotps reconsider the survey requirements 
proposed in the Initial Proffer and incorporate those changes and clarifications that were 
agreed upon between Capital Sand and the Corps regarding the Modification to DA 
Permit# 1996-01648. Capital Sand references the changes and clarifications as 
summarized in its September 20, 2007, Letter accepting the Modification, with Revisions 
(attached). 
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eapltai~and eompany, ffru:lr 
s:P..(). !Box. 104990 


J4fvu.or.. C!.ii!J, c:dlllwoi.tir.l' 65110-4990 


(~73) 634-3020 


'Jax# (57S) 636-5734 


September 20, 2007 

Mr. Mark Frazier 
Mr. Cody "Wheeler 
U.S. Anny Corps ofEngineers 
Kansas City District 
700 Federal Building 
601 East 12th Street 
Kansas City, MO 64106 

Re: Acceptance ofModifications to DA Permit #1996-01648 with Revisions 

Dear Mr. Frazier and Mr. '\Vheeler: 

This letter serves as the acceptance by Capital Sand Company) Inc. ("Capital Sand") of 
the proposed modification ofits pennit, DA permit #1996-01648 with revisions. 

On September 7~ 2007, consistent with rules and regulations, the U.S. Anny Corps of 
Engineers Kansas City District held a meeting with Capital Sand to address concerns 
regarding the proposed modification. The purpose ofthe meeting, pursuant to rules and 
regulations, was· to discuss concerns regarding the modification in an effort to resolve 
those concems. 

A subsequent meeting was held by conference call with Co:rps' staff on 
Sept.ember 18, 2007, to further discuss details ofconcern. 

From these meetings, you have clarified. that an acceptable monitoring strategy to meet 
the requirements of Special Condition B would be to provide: 

(a) A sensor on the pump shaft ofthe dredge that would activate global positioning to 
determine actual locations when the suction pump is opera.ting. 

(b) An estimate ofquantity based on experience ofthe dredge operator ofthe amount 
ofmaterial placed in the transport .barge. 

(c) Belt scales at offload locations to record actual tonnage. 
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Enclosure 6.8 Con-Agg appeal of the initial proffered permit from October 17, 2007 and copy of 
letter accepting modification of existing permit. 

) _) 

UAVIDA. SHORR 
(573) 761-5005 
EMAIL: DSHORR@LATHROPGAGE.COM 
WWW.LATHROPGAGE.C'OM 

October 17, 2007 

VIA E-MAIL 

AND U.S. MAIL 


U.S. Anny Engineer District, Kansas City 
DISTRICT ENGINEER 
Attn: Mark D. Frazier 
Acting Chief, Regulatory Branch 
601East12th Street, Room 706 
Kansas City, MO 64106-2896 · 

Re: 	 Con-Agg of Missouri, L.L.C. 
Your File No. 200101434 

Dear Mr. Frazier: 

314 EAST HIGH STREET 
JEFFERSON CITY, MISSOURI 65 lOI 

(573) 893-4336, FAX (573) 893-5398 
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Enclosed please find our appeal of an Initial Proffered Permit from your decision 
dated August 20, 2007, with regard to the above. The reasqns for our objections are so 
stated. In additio~ you are aware of concerns that we have· discussed regarding this 
permit. 

Should you have any questions, please feel free to contact me directly. 

We continue to appreciate your willingness to discuss this pennit and the various 
issues relating to Missouri River dredging. 

Very truly yours, 

:THR/lt!Rl

. Pavid A. Shorr 

DASijf. 
Enclosure 
cc:. · _Larry Moore 

JCDOCS 26608vl 

KAN$As Cm'• 0vw..ANo PARK• Sr. I.ours • JEFFERSON CnY • SPRINGFIEID • BOUIDER. • WASHINGrON D.C.* • NEW YORK• DENVER• Q..\n'()N 
*LmmoP 8c GA.GE DC l'U.C-.Aml.Lm! 
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A licant: Con-A 'DBt~· 
Attached is: ·Seg·6eca.cni ·fJefcrw· 
XX A. INITIAL PROFFERED PERMIT Standard Permit or Letter-of Permission A 

B. PROFFERED PERMIT Standard Pe~1Dll~·1~0.:;...;rL;;;...e_tt_er_o_f_P_e_11_o;_ssi_·o_n..-___-t-___B__-1 

C. PERMIT DENIAL C 
D. APPROVED JURISDICTIONAL DETERMINATION D 

··:...~@. ............ . 

. 	 . .A: 	INITIAL :PROFFERED PER.11IT: ·You may accept orrequest modification ofthe peanit . ·. 

• 	 ACCEPT: Ifyou received a Standard Permit. you may sign the permit document andretum it tp the District Engineer for final 
authorization. Ifyou received a Letter of]!ermission (LOP), you may accept the LOP and your work is authorized. Your . 
signature Oil the Standazd Pem'.lit or acceptance ofthe LOP means that you accept the pmmit in its entirety. and waive all rights 
to appeal the permit, including its terms and QODclitions, and approved jurisdictional detem:llnations associated with the permit. 

• 	 REQUEST MODIFICATION: Ifyou object to the permit (Standard or LOP} because of certain terms and conditions therein, 
you may request that the pennit be modified acc:onlingly. You must complete Section nof tlrls form and retum the form to the 
District Engineer. Your objections must be received by the District Engineer within 60 days ofthe date ofthis notice, or you 
will forfeit your right to appeal the permit in the future. Upon receipt ofyour letter, the Dis'frict Engineer will evaluate your 
objections and may: (a) modify the pcmiit to address all ofyour concerns, (b) modify the permit to address some ofyour 
objections, or (c) not modify the permit having determined that the permit should be issued as previously written. After 
evaluating your objectiocs, the District Enlrineer will send you a proffered permit for your reconsideration. as indicated in 
SectionB below.· · 

B: 	:rROFFERED PERMIT: You may accept or appeal the perm.it. 

• 	 ACCEPT: Jfyou received a Standard Pe.r:mit,, you. may sign the pennit document and retum it to the District Engineer for :final 
autboriza.tion. I'fyou received a Letter ofPemiission {LOP), you may accept the LOP and yourwoik is authorized. Your 
signature on the Standm:d Permit or acceptance ofthe LOP means that you ac'?ept the pemiit in its eatircty, and waive all rights 
to appeal ~c permit. including its tmms and conditions, and approved jurisdictional detmminations associated with the permit 

• 	 APPEAL: Ifyou "choo~ to decline the proffered permit (Standard or LOP.) because cfcertain terms and conditions therein, you 
may appeal the declined permit under the C01ps ofEngineers Adntinistrative Appeal Process by completing Section ll ofthis 
form and seodhlg the fonn to the Diyision Engineer (address on page 2). This fomunust be received. by the Division Engineer 
within 60 days of the date ofthis notice. · · · · 

C: 	PERM:rr DENIAL: You may appeal 1he denial ofa permit under the Corps ofEngineers Administrative Appeial Process 

by completing Section ll.of this form and sending the form to the Division Engineer (address on page 2.). This folID. must be 

received by the Division Engineer within. 60 ~ys ofthe date of this notice. 


D: 	APPROVED JURISDICTIONAL DETERMINATION: You may accept the approved m, appeal the approved JD, 
or sllbmit new information and request reconsideration ofthe approved 'I?· 

• 	 ACCEPT: You do not need to notify the Coi:ps to accept en approved JD. Failure ta notify the Ccups within 60 ·days ofthe date 
ofthis notice, means that you accept 1he approved JD mits entirety, and waive all.rights to appeal the approv~ JD. 

• 	 APPEAL: Ifyou disagree with the approved JD, you may appeal the approved JD under the Coips ofEngineers Administrative 
Appeal Procle§ by' completing Section JI ofthis fmm and sending the form to fhe DMsion Engineer (address oJJ.page 2). This 
form must be received by the Diyision Engineer within 60 days ofthe date ofthis notice. 

. 	 . 
• 	 RECONSIDERATION BASED ONNEWJNFORMATION: You may sabmit new :information to the District Engineer for 

reconsideration of an approved ID. You must submit the :in:folJllBiion within 60 days of the date ofthis notice. 

B: 	PRELIMlNARY JURISDICTIONAL.DETER.MlNATION~ You do not need to respond to the Coips .regarding the 
preliminary m. The preliminary JD is not appealable. Ifyou wish,.you may reqocst an approved JD (which.may be appealed), 
py contacting the Cmps district for further mstruction. Also you may provide new .information for :fitrther consideration by the 
Corps to reevaluate the JD. 
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REASONS FOR APPEAL OR OBJECTIONS: (Descnbe your reasons for appealing tbe decision oryour objections to an 
inioal proffered perm.it in <:Jcar concise statemcats. You may attach .additional information to tllls foIID to clarify where your reasons 
or objections are addressed in the administrative record.) 

0 
-.J 

Please see attached objections and requests for modification. 0 
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SUBMJTI'AL OF NEW OR ADDITIONAL lNFORMATION: The District Engineer may ncccpt and consider Dew mformation if 
you request n modification to au faitfaJ proffered peanit (Part A), or a reconsideration ofan approved JD (Part. D). An administrative 
appeal to the Division Engineer is limited to a. review ofthe administrative record, lhc CO!pS memorandum for tbc record ofthe 
appeal conference or meeting, end any supplemcnLal information that the review officer has determined is needed to clarify the 
admiJlistrative record. Neither the appellant nor the ColJlS may add new infonnalion or analyses to the adminislrative record. 
However, ou ma vide additional infonna.tion to c · the locatio21 ofinfo:rmation that is alread in the administrative record. 

Ifyou have questions ?CgBrdjng this decision aIJdlor tho appeal 
process you may contact: 
U.S• .Army Engineer District, Kansas City 
DlSTRICT ENGINEER 
Attn:MDrkD. Frazier 
AelingChief, Regolatory Branch 
601 East 1211

' Street, Room 706 
Knnsas City, MO 64106-2896 
Telephone: 816-389-3990 

se this address fer submittals to the District En ' cer 

lfyou wish to submit an appeal or have questions regarding the 
appeal process you may contact: 
U.S. Army Engineer, Northwestern Division 
DMSION ENGINEER . 
ATT.N! Karen Kochenbach 
Regulatory Program Manager 
Post Office Box 2870 
Portlnn~ Oregon 97208-2870 
Telephone: 503-808-3888 

RIGHT OF Y: Yoursignature below gn.uts the right ofentry to Coips ofEngineers pcrsonnc~ and any govemmcnl 
·gations ofthe project site during the comse ofthe appeal process. You will be proVidcd a 15 day 

and willhave the ortunity to participate in all site invcsti lions. 
Telephone number.Date: 

/I'~/ [-IJ 7 !>7> -B?s· 'IJ3b 
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Con-Agg ofMissouri, L.L.C. 
PennitN"o.2001-01434 

Request for Modification 
October 17, 2007 

1. Con-Agg ofMissouri, L.L.C. ("Con-Agg'') objects to the tonnage limitations 
proposed in the Initial Proffer. As Con-Agg has argued to the Corps, there is no 
demonstration ofbed degradation in the area covered by the proffered pennit. Even if 
protective measures were necessary to prevent bed degradation, the "mine and relax" 
strategy proposed by Con-Agg would be sufficiently protective. Ifthe Corps does 
determine that a tonnage limitation is necessary, then any limitation must exclude 
material returned to the river, as the return ofmaterial is protective ofthe nver bed~ and it 
is not reasonable to consider such material in an overall cap on removal. Any tonnage 
limitation should also provide for a "roll-over" from year to year in order to permit 
mining in accordance with need for the material, rather than mining to a forced level each 
year in order to comply with perm.it restrictions. Inclusion ofroll-over maintains the 
protections provided by the tonnage limitation as it operates as an overall cap on the 
material removed under the lifetime of the permit. 

2. Con-Agg objects to the monitoring requirements of Special Condition B included 
in the hritial Proffer. As discussed in Con-Agg's September 7, 2007, and September 18, 
2007, meetings with the Corps, the monitoring requirements proposed by the Initial 
Proffer are unduly burdensome and not reasonably related to the prevention ofbed 
degradation. Con-Agg requests that the Corps reconsider the monitoring requirements 
proposed in the Initial Proffer and incorporate those changes and clarifications that were 
agreed upon between Con-Agg and the Corps regarding the Modification to DA Permit# 
1996-01652. Con-Agg references the changes and clarifications as summarized in its 
September 20, 2007, Letter accepting the Modification, with Revisions (attached). 

3. Con-Agg objects to the survey requirements ofSpecial Condition C included in 
the Initial Proffer. As discussed in Con-Agg's September 7, 2007, and September 18, 
2007, meetings with the Corps, the survey requirements proposed by the Initial Proffer 
are unduly burdensome and not reasonably related to the prevention ofbed degradation. 
Con-Agg requests that the Corps reconsider the survey requirements proposed in the 
Initial Proffer and incorporate those changes and clarifications that were agreed upon 
between Con-Agg and the Corps regarding the Modification to DA Permit# 1996-01652. 
Con-Agg references the changes and clarifications as summarized in its September 20, 
2007, Letter accepting the Modification, with Revisions (attached). 
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Con - Agg of MO, L.L.c. 


September 20. 2007 

M 1·. Mark Fr117.ier 
Mr. Ccid~· Wheeler 
U.S. Army Corps ol"Enginc:el'!l 

Kunsa!; Chy J)is1rict 

700 l•cdcral Buildir,g 

601 F..ast 12th Street 
Kansas Ci1y. MO 64106 

Re:: Acceptance o'f Modilicatiom; to 'DA Permit #1996-01652 With Rt..~h;inn~ 

Dear Mr. Fi·wd=r and Mr. Wheeler: 

This letter serves ns the uccer>tancc by Con-Agg of MO. I.LC. (11 Co1i-Ag.g11
) of the 

propDsed modification of" its pcn11iL DA l'em1it #1CJ9fi-OI652 with rcvisiai1s. 

On Sr:ptembcr 7. 2007. consisLC1"1L \\.ilh r\.tlcs and ri:guletions. the u. s. /\miy Ct~t"PS or 
Engil~r:ers l(arisas City District hr:ld a meeting. with Con..Agg tn adclrc:ss.conci:nis 
rcg,nrdi11g Lhe proposed modifica.tfon. The JlUrposc of tlic meeting. pL1rsuant to rules a.ncl 
rc:gulaLic111s. was to discuss concr:nis regarding the modification in an erihrt to rc~mlvc: 
1hosc cmiccm~. 

A subsequent mocting was held by conrerencc call with Corps' staff on September rs. 
2007. to further discuss clcla.ils clf°cmicc:n1. 

From thcs~ mccting.s. you lmvc cla1·i lied thot an acceptable mon;toring stratcsy to meet 
the rcctuircmcnt.t; ors,,i:c;ial Cr.>11ditkm B would he LO provir.1c;: 

(a) /\ scmmr mi Lhe pump shaft of the dri=dgc that would ncti-viltc glt,bal . · 

posilicming. tti determine oclL1al 1nettl1ans when t.hc suer.ion !lump is lipi:rming. 


(b) An CSLim~llr: or quantity basi:tj on c:-cpcriencc of the clred_gc operator of the 
amnu1it ofmaterial plac.cd in the transport. barge. · 

(c) l3clt scales ut L"ffinr1cl loe~tions lo rc:cord actual tonnage.· 

While the Corps expects a dredge moniionns plan lo provide: further det.ai1s. the above 
wilt tncel Lhc: ri:quircnicnt ofSpccia.1 Condition· B as it applies to opcrmion. locrition. und 

.~iniins. and the calculation or estimated tonnage. 

ln uddiLion~.clarlficaticm was made on the requirements 1n Special ConditiC'ln C for a 

hydrosraphic Nurvcy. which concluded: 


73 


http:provir.1c


(a) The survey ca11 be conducted in a four-month period between .Tune a11d 
September. 

(b) The survey would be a.nnua.I. 

(c) The survey can be conducted on 250-foot baselines. 

(c!) The Corps wil Iconduct the rirst year's survey to provide b~hchmarks and 
baseline information. 

(e) The Corps will provide the benchmarks and baseline infonnalion to 
Capital Smid in ot'der to achieve comparublc: resullH uncl rc:duce co!;LS. 

(f) The Corps will continue to provide assistance wicli regard lo the survey 
phm. 

You a.ls_c informed us ofyourwilJingncss to reconsider the language of the Special 
Conditions Lo rcconclle with these conclusions in DA pemiil No. 2001 ·01434. 

There arc several issues that remain to be cliscusscd including items relating to the· 
calculation of total tonnage and annual tonnage production. The parties have ab1Tee:d Lo 
meet Lo resa1ve Lhese issues. These will. not inipacl Con-Ass's acceptance of' Lhe l996 
mocli Iication but are imporLanL to ·our cone] usions on the 200 I pcmii1.. 

We continue to appreciate·tbe efforts of the Corps to coordimu.e these projects and look 
forward to our c:ontinur:d dialogue. 

Vcry truly yours.. 

CON-AGG OF MO. LLC 

~U/.~
La~oorc · · 
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October 18, 2007 

Hermarm Sand & Gravel, Inc. 
P.O. Box 261 

Hermann MO 65041 


District Engineer 

Mark D Frazier 

US Army Corps Engineer Dis1ric4 Kansas City 

601East12th Street, Room 706 

Kansas City, MO 64106-2896 


Re: Appeal Letter Permit No. 2001-01430 

Dear Mark D Frazier, 

1bis letter is to appeal some of the conditions ofpermit No. 2001-01430. The conditions 
that Hermann Sand & Gravel, Inc. wishes to appeal are condition (.c) hydrographic 
surveying and the extraction limit of 300,000 tons. 

The reason we are appealing condition c. is it will be a huge financial hardship for a small 
business. We will have a hard enough time to foot the bill for the additional monitoring 
equipment but we believe it will provide data for the overall bed degradation study. The 
study that was in the permit decision was a draft, clearly a speculation or assumption. 
There is no data to back up that dredging has any effect. The studies I have seen so far is 
a compliment to the design of the selfmaintaining MO River. The structures put in place 
have impressively kept the navigational channel open no matter how much or what kind 
ofsediment is out there to a one to three foot minus bed elevation. Ifyou think that our 
12 inch dredge is any comparison to a 20 feet deep, 750 feet wide, with 4 to 7 mph 
current then I believe your staff should revisit your engineering degrees. This river 
doesn't even compare to the Kansas River where you have requested this type of 
condition. The corps has not clarified what bed degradation is or how much would 
warrant this kind ofmonitoring. We have giving you real data with over 70years of 
baseline to show that there is very little ifany degradation at Hermann which should 
allow us to dredge more tonnage there. 

The Kansas City District has continually threatened they could require an EIS and shut us 
down. It is obvious that the Corps personnel is not looking at data already collected 
because there has already been an EIS done on MO River dredging by the Kansas City 
District, L385 which was in the Kansas City reach where extreme degradation issues 
have been documented. The study proved there was more than enough sediment. I 
believe the job was in a drought period and there was enough sediment to complete the 
job early. Now the river is sediment starved. 

Telephone: 573-486-2913 P.O. Box 261 Hermann, Missouri 65041 Fax: 573-486-1407 
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Your office has suggested we simply raise our price because you created a shortage and 
the demand for sand will support the higher price. I have tried that the last few months 
and haven't won any MODOT sand sales yet. I compete with St. Louis District dredgers 
and they are not required to do the hydrograph nor have they been capp~d. 

Your office said that it was trying to be fair and treat all ofthe dredgers the same. Our 
company has never dredged more than we were permitted for nor has a neighboring 
stakeholder complained. I appreciate the raise in tonnage we received in 2004. We 
received that I believe because there wasn't any degradation in Hennann. It will cost us 
50 cents per ton where our competition costs would be approx. 10 cents or none at all. 
How is that fair. We take out the least but pay the most. This is the best thing that could 
have happened to a large company because they have no competition. IfI had a 2.5 
million ton permit without anyone else in my area I would do these conditions automatic 
probably even send you a Chri~tmas card. Our small business is already going to 
experience a huge financial burden with condition (b.) and condition (f.) (Capital Sand 
dredges more than 1.2 million tons in the reach above Jeff City we dredge 150 thousand 
tons making us go up river 5 miles I don't even know what that is going to cost IfI have 
reduced production of 1000 tons per day that is 4000 per day while I am going that far.) 
How much money do you expect me to spend? 

The Corps is operating and making its decisions solely based upon personnel 
speculations, accusations and assumptions. The corps should investigate the facts and 
actually look at the data before demanding and placing enormous financial hardships on 
small businesses such as Hermann Sand & Gravel, Inc. 

I want the condition (c.) hydrographic survey removed from permit No. 2001-01430. I 
will monitor the USGS gauge at Hermann and ifthere is a drastic change in riverbed I 
will alert your office. I also believe I can have a raise in tonnage if I take the tonnage out 
below Jefferson City, maybe 300,000 tons above Jefferson City and 700,000 below. 

Should you have any questions please feel free to contact me. I look forward in working 
with your office and appreciate the chance to appeal. 

Regards, 

Hermann Sand & Gravel, Inc. 

~~~~~..._____ 
Steven W Engemann 

Vice President 
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XX 

licant: Hermann Sand & Gravel, Inc. 
Attached is: See Section below 

A. 	INITIAL PROFFERED PERMIT Standard Permit or Letter of Permission) A 
B. 	 PROFFERED PERMIT (Standard Permit or Letter ofPermission) B 
C. 	 PERMIT DENIAL c 
D. 	 APPROVED JURISDICTIONAL DETERMINATION D 
E. 	 PRELIMINARY JURISDICTIONAL DETERMINATION E 

'ffiliE~~~!t&l\tfrlil!flilf~~~~~1ii,t 

A: 	 INITIAL PROFFERED PERMIT: You may accept or request modification of the permit. 

• 	 ACCEPT: Ifyou received a Standard Pennit, you may sign the pennit document and return it to the District Engineer for final 

authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your 

signature on the Standard Pennit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights 

to appeal the pennit, including its terms and conditions, and approved jurisdictional determinations associated with the permit. 


• 	 REQUEST MODIFICATION: Ifyou object to the permit (Standard or LOP) because of certain tenns and conditions therein, 

you may request that $e permit be modified accordingly. You must complete Section II of this form and return the form to the 

District Engineer. Your objections must be received by the District Engineer within 60 days of the date of this notice, or you 

will forfeit your right to appeal the permit in the future. Upon receipt of your letter, the District Engineer will evaluate your 

objections and may: (a) modify the pennit to address all of your concerns, (b) modify the permit to address some ofyour 

objections, or (c) not modify the permit having determined that the permit should be issued as previously written. After 

evaluating your objections, the District EngiHeer will send you a proffered pennit for your reconsideration, as indicated in 

Section B below. 


B: PROFFERED PERMIT: You may accept or appeal the permit. 

• 	 ACCEPT: Ifyou received a Standard Permit, you may sign the permit document and return it to the District Engineer for final 
authorization. Ifyou received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your 
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights 
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit. 

• 	 APPEAL: Ifyou choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you 
may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section II of this 
form and sending the form to the Division Engineer (address on page 2). This form must be received by the Division Engineer 
within 60 days ofthe date of this notice. 

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process 
by completing Section II of this form and sending the form to the Division Engineer (address on page 2). This form must be 
received by the Division Engineer within 60 days of the date of this notice. 

D: APPROVED JURISDICTIONAL DETERMINATION: 	You may accept the approved JD, appeal the approved JD, 
or submit new information and request reconsideration of the approved JD. 

• 	 ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the date 
of this notice, means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD. 

• 	 APPEAL: Ifyou disagree with the approved JD, you may appeal the approved JD under the Corps of Engineers Administrative 
Appeal Process by completing Section II of this form and sending the fonn to the Division Engineer (address on page 2). This 
form must be received by the Division Engineer within 60 days ofthe date ofthis notice. 

• 	 RECONSIDERATION BASED ON NEW INFORMATION: You may submit new information to the District Engineer for 
reconsideration of an approved JD. You must submit the information within 60 days of the date of this notice. 

E: 	 PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps regarding the 
preliminary JD. The preliminary JD is not appealable. Ifyou wish, you may request an approved JD (which may be appealed), 
by contacting the Corps district for further instruction. Also you may provide new information for further consideration by the 
Corps to reevaluate the JD. 
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·SEGJ'IO.ij,u ~Eill ,outJIµ'§}se·ctipl\· a;ricf:;r(!tum· this. fo;n,rf tctfue. ~pp*op,#ate ot,n,C.e. :c?J;itY:"if_stj]:;,roitfi.Dg .a ~~tjesfai'M~ 
mo'tPfication.orireconsideratioh:fo.. the.Distiict·Engilleer~::ot.1fsubmittillg·a·request_for..Aainillis1;rative'Ap~efil::.~¥~ 
.t~,~tDi~~!?~.~~~;;,;~·sh,~;s~~iruttaJS ¥1;8~ ~e.~~·m~~O·&Y~ ii~tlie <lftt~ 6r;~S·ri(;#c~; ·t~'.:·· •··. 
.S1ibP;lit the folloWing ·r~qliests to :the'District'Engineer 

I ' • ~, : : • ,.:~-'I. :i ' '<' ,: l ~· • ' I " '• ',•; •• .] ' 

·A. ~ Modifit~tlon~f an;.INIT~.PROFFERED PERMIT (Iter;n .•.A); 
D... Reco~~i~~~tion ofan'.f.\:PPRO~D JURJSDICTI9NAL DETERMINATION based on NEW INFORMATION 

··(It~m D RECONSIDERATI01'f). . 
,. 1·,, ·_~: • : ,•, ·' ;• .. I.· .. • ,. •. ' - • 

Submit the ·fo116wing r~qtiesfs to. the Division. Engineer 
.. ·~:: idm4µstrativ~'.App~-~t~faJ>RQf,f'EREDg,ER!Y1IT:c1t~m~)i::. '. . . .. ; ' . . <;~;~~~~:·:f~i~":,.•~.:• ·.;,: ..,; 

.P· ·.~cl!aj~$1!~9.Y~APP.~~~~M.~:~EJ~:MJT:P~1'r~ C!.~~w·;C);.,.::..:;.:;,:;:.,: .,., '  ·: ,,>..._;::~H;.>·.. ·~:, ·:·· '.; ·::.-, ..  ,·, .. :·:·, :·:, ·:,)· . ,. ':~:: 
D.. Adlii@s~tiv:~;Appeaj;:gf:,an::t\PPROVED.JURI~P.ICTION~~lAD~TER.MINA.TIQN (IteijiD'.f\P~EAL) ,,:·· · .. ,, 

... ;~ .~tot:~~~~~o~-t~~~~r~:~f:~~·id!~rfti?n.·:~r0:;~P~~o:7~·'.W'. ·k~~1M~:;~~#·.:~~~¢i~~~F~r >:: ·.: ,.t·o>q:.;<; .:· ... ·, .... ·_. ··. :- . ... :".::;,)<: .. ,: .:: 
(Note::. Preli~mr·!~~™P!i.Pn:a1:: pe~erpnp.~fi.ons.' Ot~m.·?) are:p;qt~ppeaj.~plei Ifyou ha:v.e cpp.cetns·fe'g~d:irig . 
a preliminary·Jurisdictional Deteriniriation, you can request an approved Jurisdictional Determiilation). · 
REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections to an 
initial proffered permit in clear concise statements. You may attach additional information to this fonn to clarify where your reasons 
or objections are addressed in the administrative record.) 
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SUBMITTAL OF NEW OR ADDITIONAL INFORMATION: The District Engineer may accept and consider new information if 
you request a modification to an initial proffered permit (Part A), or a reconsideration of an approved JD (Part D). An administrative 
appeal to the Division Engineer is limited to a review of the administrative record, the Corps memorandwn for the record of the 
appeal conference or meeting, and any supplemental information that the review officer has determined is needed to clarify the 
administrative record. Neither the appellant nor the Corps may add new information or analyses to the administrative record. 
However, you may provide additional information to clarify the location of infonnation that is already in the administrative record. 

)?OlliTJ~r:coNTA:CT·FOR QUESTIONS OR INFORMA.Tl0:N} .. 
Ifyou have questions regarding this decision and/or the appeal If you wish to submit an appeal or have questions regarding the 
process you may contact: appeal process you may contact: 
U.S. Army Engineer District, Kansas City U.S. Army Engineer, Northwestern Division 
DISTRICT ENGINEER DIVISION ENGINEER 
Attn: Mark D. Frazier 
Acting Chief, Regulatory Branch 
601 East l21

h Street, Room 706 
Kansas City, MO 64106-2896 
Telephone: 816-389-3990 
(Use this address for submittals to the District Engineer) 

ATTN: Karen Kochenbach 
Regulatory Program Manager 
Post Office Box 2870 
Portland, Oregon 97208-2870 
Telephone: 503-808-3888 

RIGHT OF ENTRY: Your signature below grants the right of entry to Corps of Engineers personnel, and any government 
consultants~ to conduct investigations of the project site during the course of the appeal process. You will be provided a 15 day 
notice of any site investigation, and wil1 have the opportunity to participate in all site investigations. · 

Signature ofappellant or agent. 

Date: 
lf9 -/'?'- 0( 

~~hone number: 

t-trt-:i er 13 

S 
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Enclosure 6.10 December 3, 2007 Holliday Sand request to allow dredging closer to dikes. 

Wheeler, Cody S NWK 

From: Mike Odell (mikeodeU@hollidaysand.com] 

Sent: Monday, December 03, 2007 ·11 :02 AM 

To: Wheeler, Cody S NWK 

Subject: MO River Dredging near dikes 


Cody, 
As :lou kn:;w we a.re up and running and getting used to accurate JKlSi":ioning. This is great 
and I wish we had done i": earlier (would have saved us a $350,000 bank repair caused by a 
ncv·ice dredge Of·eratc>r). 
I was 1:.ut on 'the dredge the other da;,• and the operator gave me some interesting teedback 
about how this will change hew and where we dredge and with regard ;:;,::; the dikes. Evi::iently 
we ha·.re been dredging tc·c• close tc the dikes, b·.i-:. I'm n>:•t aware cf any problems ( cave-ir:s) 
and the c•pe:::a-cc•:::s say there has net been a problem over the yea:::s. If you a:::e awa:::e 1;;,f 

dredge da:mage to ctike s please let ::-,e kn.ow as what I 'm abcut t•:i prc•p:ise is predicated or; 
that assu.."trption. 
The dredge operators say that coarse sand makes-in on :he top 30 feet of ":he river bottom 
0::£ c,f the dike tip5 and they realize now ':hey may have been. pu..-nping too clo5e with ·the 
plot yc•u haT;e p:::c·vided of the no-dredge area off c•t the dike5. Sc now, tc• find ccia.:::-se 
material, we will have to dredge r:.uch deeper, but; 200+ fee.t awa:l· 
Since we ar~ ':-alking about dikes here and not levees or shoreline owned by a third party, 
we ask 'that you c•:cnsider an exception that would allow us to dredge somewhat cl•ose::: r 
albeit shallc•we:::, 'to the dikes. 50 or 100 feet clc•se::: wc•uld be extremely helpful to the 
e:::ficiency c•f our 0:•perati•::>n and if the dike ':-ip did cave-cff someday, it would net be so 

expensi\Te to re:t=·air (b~,t us ;:_,ff ccu::::se} and there w-:·uld n•:•t be any third party d.ama9e. (No::: 


would there be an::r' questi-:in ab·:q;;:t how it happened.) Our track record shc·w.s that we are 

willing to repair our mistakes ~o your satisfaction. 

Please let me know when yc•u might be able ':-O conside:::: t.his and we W•:,uld be glad to meet 

with you. 

Best Regards, 

Mike Odell 
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Enclosure 6.11 Additional information submitted by Edward N. Rau on December 17, 2007. 

EDWARD N. RAU CONTRACTOR COMPANY 

2809 State Road A, Suite A 


Washington, MO 63090 

PH: (636) 239-4748 (Washington) or (636) 227-3500 (St. Louis) 


FAX: (636) 239-9020 


December 17, 2007 

Mr. Cody ·wheeler 
Project Manager 
Kansas City District, Corps of Engineers 
601 E. 12th Street 
Room 706, Federal building 
Kansas City, MO 64106 

RE: Appeal ofpermit to dredge sand. 

Mr. Cody, 

Thank you for taking time to discuss our appeal. As I explained we wish to add to the 
information we supplied in our first letter ofappeal. Our additional information centers 
on two issues: 1. River bed Degradation and 2. Financial fairness. 

1. 	 River Bed degradation~ It has C()me to our attention that the Corps' decision to 
restrict dredging to 'reduce bed ciegrad.8.tion is based on a single, speculative , 

1 	 4
• • ,' . 1 I .• ! ' : ' . t '' ' • , • ' • ! • ' <' '', • ~' '' t. ~ I ; ' • • ''• ~ , . l ... ,~· ., I, ·,r ( (" .. ' T. ~· • 

"draft" document that has not- undergone professional feview or 'evfiluationrancl·· · 
has not beeii ~ubsta.ntiateci. ·· Furthertn6re, tlll.s 'docuthent <lid.1nchfoiifuate ¥11'.~J 
Eastern M1ssoutl .River not did it c6nc-i~de:tli~fdredgmg cbilld fga$6niibly-be 
expected:'to cause site-specific degradationin·tlie areas' ofob.r permit'.'·'' .. ··,~.'.\ ' 
Furthermore, St. Louis d1strict perD:iittees~ af~w miles downstream~ db'ntit ii' 
experience such dredging restricti~ns. to refuse to renew a pemnt·for the . . ~. 
relatively small quantities, in the permitted mileage~ 'to prevent bed ·degiid~tl.on is 
simply indefensible and inequitable. 

2. Financial fairness. 	 · · ··· · · ~ · · · 
a. 	 Hydrographic Surveying. Requidng hydrpgraphic surveying is a sizeable 

burden to place· on small companies when, ih fact, it is the.Corps' . 
responsibility to do so. Certainly, at a minimu.rll~ it must be considered to 
make joint studies of the river bed prorated, perhaps, on the to1mage 
removed. 

b. 	 To restate the position in our October 5, 2007 letter: Denying our penn'.i( 
while others are granted 2,000,000 plus tons simply "gives"' the business 
to our'.competitors and grants the benefit ofiliis natural resource 'to a 
"chosen few" ... anci <loes\ib'tlilli.g'to "protect th~ nverbed":'{By way of 

" comparison:·· What wouid'be llie· negativefo6ns~querid~ tcdlib iio/et p~:~ 
~·,''ti 	 • "': - ,,,..,. •• ' • 'a"·,,···., , '•"'I • ; : • ·1~ f' "f.,\j •t i' :~••jl ~ ......>;j••"1 • 	 f 

· ..enyrr?~en~.1f:the.~~rps. c~p,s:~..to_'~e~~~e ~ .~P~t:~~ ~~~r~i ~J~.~ . 
percent (100,000 tons) per year'to continue an~ex1sting penmt~of'IOO;OOO 

• , I • • I ~ • • f • • 
1 

1 • • ' f, {' ' '! •.' ".r '. I •''\,,''f " \ ·' r 

. per year east ofJefferson City? · · · , ·~:: ~·...~ '.... ·: ·. :·:,_.~-~~---~...... 
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fu closing; while it is true that we did not dredge sand under our existing pennit, 
recent changes, including increases in the demand for sand in our area and availability 
of dredging equipment have presented opportunities that make it possible for us to 
compete in the sand dredging business. We own the river frontage that grants access 
for stockpiling and in 2006 we had agreements to lease dredging equipment for 
operation in 2007 when we learned, in December 2006, that the Corps intended to 
"drop" our permit. 

We respectfully request that the Corps reconsider its decision to revoke a decades
long permit to dredge sand. Ifwe can participate further in this appeal by supplying 
any additional information we would be eager to do so. We thank you for your 
consideration of our positions. 

File: f:/winword/letters/Corps ofEngineers 12.07 
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Enclosure 6.12 Draft Study: Results of Ongoing study ofMissouri River Bed Degradation. 

DRAFT 


RESULTS OF ONGOING STUDY OF MISSOURI RIVER 

BED DEGRADATION 


Chapter XXX: CRP WATER SURFACE AND COMM:ERCIAL 

DREDGING VOLUME COMPARISONS 


1990 VS. 2002 AND 2005 
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DRAFT 

CRP WATER SURFACE AND 

COMMERCIAL DREDGING VOLUME COMAPRISONS 


1.0 KEY TERMS 

BSNP: Missouri River Bank Stabilization and Navigation Project. The BSNP, or 
channelized portion ofthe river, spans from river mile 0 to 750, or from the mouth near St 
Louis, MO to near Sioux City, IA. Kansas City and Omaha District maintain the BSNP 
downstream and upstream ofRulo, NE (mile 498), respectively. 

Dike: Rock and/or timber-pile structures for the BSNP built approximately perpendicular to 
flow. 

Revetment: Rock and/or timber-pile structures for the BSNP built approximately parallel to 
flow. 

Coros ofEngineers Regulatory District Boundaries: St. Louis District is Missouri River mile 
0 to 50, Kansas City District is mile . 50 to 498, and Omaha District Boundazy is the 
remainder of the river upstream of mile 498. Regulatory issues commercial dredging 
permits. 

2.0 INTRODUCTION 

Water surface elevations are monitored annual]y along the channelized portion of the 
Missouri River, or the downstream 750 miles between Ponca, NE and the Mouth..· If 
repeated variations ofmore than a foot are observed, CRP is updated. CRP bas been updated 
most recently inKansas City District in 1990, 2002, and 2005. OmahaDistrict updated CRP 
in 1988-89, 2001, and 2006; however, because the focus of the analysis is in Kansas City 
District, for the remainder ofthis memo Omaha and Kansas City District CRP updates are 
referred to as 1990, 2002, and 2005, respectively. In general, CRP elevations have been 
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· dropping between Rulo and the Mouth (mile 498 to mile 0), stable to slightly raising from 
mile 498 to mile 670, and dropping upstream ofmile 670. 

It is hypothesized that an obseived drop in water surface elevation could be attributed to a 
number offactors. Three of which include dam construction, commercial dredging, and the 
flooding ofthe 1990' s. A report from the Meade Laboratory, most recently updated in 2001, 
shows that degradation effects as result of the dams occur upstream of mile 635 (USACE 
NWO 2001 ). Therefore, it is assumed obseived drops in water surface elevation downstream 
ofRulo are result offactors other than dam construction. 

Commercial sand dredging is allowed in St. Louis and Kansas City Regulatory Districts, and 
is also allowed in Omaha District; however, dredgers are not allowed to min:e sand from 
below the river bed in Omaha District. Therefore, commercial dredging has developed only 
in Kansas City and St. Louis Districts. · 

is naji cons~ for each ,1~.revision; ~ ~·· fore, ~199~~an •;: 
elevatid~ were i;p~w adj~~ed:' to ma~1i~~ 2005 dischc#ges .. Tabl~;)~ pr~r~nts ~ fl~rs 

·~-:: and the a\~.rresp~t]lding flo'Xi;a~Jus1meis fol~\! ~90 an~ 2%92 C?. Ffow ~O;Jus~ynts ~.7reI :'.~;:··· nver mile _	·,:·:,:.·,!···';·i·...•.... first _com,fted 1!J eac~ g~e, mterpofed ~~1 etwe~ gages, tb.en. a4~ed to 'the·'·.·.:,·· 

Dis~e 

",, published;j!CRP
1 ~ 
'r' upstream.!i~f Sior.~; 

~.1,l.!.::(,i,i purpose 'tcomr 

. « :: For the ei;id pomts, flow ad s were held coU,$,tant both. ~ 	 ~ ' 
. d downs · · o ermali. 

1
,!JUS1ment was dQ.*1.e forthe 

·.er surfuc \ ~e sam , sch&ge at each CRP~pda~ 
:': TABEE 1: c '*;DIS~GES~ FLtW ADJUSTMENTS~ 

1990 CRP 2002 CRP 2905 CRP 2005 -1990 1990 CRP 2005 -2002 2002 CRP 
Gage River Mile Discharge Discharge Discharge Discharge Flow Adjustment Discharge Flow Adjustment 

(cfs (cfs) (cfs) cfs) (ft (cfs (ft) 

Sioux City 732.2 

Decatur 691.0 

Omaha 615.9 

Neb. City 562.6 

Rulo 498.1 

St Joe 448.2 

KC 366.1 

Waverly 293.4 

Boonville 197.1 

Hermann 97.9 

30,000 30,000 30,000 0 0.00 0 0.00 

30,200 31,000 31,000 800 0.20 0 0.00 

31,000 33,400 33,400 2400 0.63 0 0.00 

36,000 37,500 37,500 1500 0.33' 0 0.00 

36,500 38,900 38,900 2400 0.60 0 0.00 

37,500 41,200 40,600 3100 0.80 -600 -0.13 

43,000 46,000 44,200 1200 0.30 -1,800 -0.42 

43,500 46,800 45,100 1600 0.30 - -1,700 -0.30 

46,000 50,600 48,300 2300 0.40 -2,300 -0.40 

54,000 59,SOO 55,900 i9oo 0.30 -3,600 -0.53 

NOTE: Flow adjustments use 2005 rating curves and historic CRP discharges. Adjustments were intexpolated between gages. 

Commercial dredging quantities were compiled from data provided by both Kansas City and 
Si. Louis District regulatory groups. Figure 1 presents a dual axis plot showing CRP change 
between the flow-adjusted 1990 and 2002 CRP elevations and 2005 CRP elevation, and 
location and amount ofdredging from 1990 to 2005. Dredging quantities were summed by 
reach, starting at the downstream end. It should be noted that CRP elevation at mile zero is 
controlled by Chain ofRocks Dam on the Mississippi River, and that backwater influences 
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approximately the lower 15 miles of the Missouri River, which somewhat skews water 
surface profiles and CRP elevations in the area. 

Commercial dredging quantities were summed cumulatively for the entire river, and were 
converted to volume using a unit weight of93 pounds per cubic feet, or 1.26 tons/cubic yard . 
. CRP changes were converted to a volume as channel length times channel width to sills 
times change in flow-adjusted CRP elevations. Channel width to sills was selected for the 
computations because the area between the dike tips and revetments ( 1) is uncontrolled by 
river structures and the most susceptible to erosion, (2) conveys over 95% ofthe flow at CRP 
discharge, (3) is the area where commercial dredgers mine sand. Figures 2 and 3 present the 
volumetric comparison for 1990 to 2005 and 2002 to 2005, respectively. 
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4.0 DISCUSSION 


CRP change appears to be greatest at locations were commercial dredging is the most 
intensive, especially St. Charles, Jefferson City, and Kansas City. Exceptions include the 
area upstream ofmile 635 where degradation has been attributed to dams, and near mile 250 
as observed 2002 to 2005. Dredging volume is less than 1990 to 2005 volumetric CRP 
change, though the curves have similar shape in Figure 2; while 2002 to 2005 dredging 
volume and volumetric CRP change appear to be of similar magnitude. Volumetric CRP 
change in both Figures 2 and 3 appears to be greatest downstream ofRulo where commercial 
dredging is allowed. 

Major Missouri River flood events occurred in 1993, 1995, 1996, and 1997. As a result, a 
portion ofthe observed degradation from 1990 to 2005 could be attributed to scouring during 
flood events, among other factors. As no significant Missouri River flood events occurred 
from 2002 to 2005, it is assumed that flooding did not contribute to degradation during that 
time period. However, it should be noted that significant Grand River flood events occurred 
in 2002 and 2004. The 2002 ·and 2004 floods were the second highest stage and the fourth 
highestflow {143,000 cfs) observed at Sumner, MO for the period ofrecord 1909 to 2006, 
respectively. High Grand River flows could explain the o bseived drop inCRP near mile 250 
shown on Figure 1 from 2002 to 2005. Degradation upstream ofmile 635 occurred only 
during the 1990 to 2002 time period, and little occurred 2002 to 2005, probably due to the 
difference in peak flows during the two ti.me periods. Only areas with high dredging 
intensity experience a drop in CRP in both ti.me periods. 

Dredging intensity has increased from an average of 5.2 acre-feet/mile/year from 1990 to 
2001, to 8.3 acre-feet/mile/year from 2002 to 2005 downstream of Rulo. Continued 
dredging at the.2002 to 2005 rate would remove enough material to lower the bed of the 
riv~ approximately 1-foot every 10 years as averaged over the lower 498 mile length. 
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Enclosure 6.13 MDNR Technical Report: A Geologic Cross Section of the Missouri River 
Valley at Kansas City, Missouri. 
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Areal Geology 

AREAL GEOLOGY 
DtscRJP 110N rn SwmuA1 MAn RIALS 

River Bluffs 
The tops and moderate to gentle 

slopes of the river bluffs are covered by 
glacial drift and loess of Pleistocene age. A 
representative section of Pleistocene depos
its uncovered in the early 1980s in the 
excavation for Interstate Route 670 neat. the 
central business district at Kansas City, 
Missouri is shown in the cross section 
(Figure 2) and the stratigraphic section is 
described in Figure 3. The Pennsylvanian 
bedrock has been deeply weathered. Solu
tion cavities in the upper Argentine · 
Limestone Member have dimensions of 
several feet and are filled with reddish
brown clay and fragments of glacial till, 
chert, limestone, and shale (Figure 4). 

Glacial drift belonging to the Kansan 
Stage (middle Pleistocene} rests uncon
formahly on Pennsylvanian bedrock. The 
thickn~s of the drift ranges from 0 to over 
20 feet on the bluffs along the line of the 
cross section but increases to over 40 feet in 
places Oll: the bluffs, several miles east of 
Kansas City. 

The drift consists of till interbedded 
with lenses of outwash (stratified drift). 
The till is composed mostly of clay- to 
sand-sized particles but 10 to 20 percent is 
of gravel-size. Isolated boulders commonly 
occur .in the fine-grained :r;natrix, hence the 
name ''boulder" clay. 

The glacial drift has been deeply 
weathered. It has been oxidized to shades 
of yellowish-brown and reddish-brown and 

most carbonate rocks and minerals have 
been leached from the drift. The remaining 
non-resistant ro~ and minerals are exten
sively altered. Granite and granodiorite · 
crumble under slight hand pressure and 
limestone boulders and blocks are weath
ered to form nodules of soft, white calcium 
carbonate. The resistant rocks mclude 
gravel-size particles of pink quartzite, 
milky quartz, and chert. 

Small isolated patches of unweathered 
till occur below or within the weathered 
drift.. Unweathered till is dark gray; about 
80-90 percent of the gravel-sized fraction is 
locally-derived pieces of limestone with 
lesser amounts of shale and sandstone. 
The resistant .fraction consists of gravel
sized rock and mineral types with comp osi
tions similar to that found in weathered till 

Ouhvash (stratified drift} occurs as 
lenses of sand and gravel inter:bedded with 
the till The ·sorting in outwash varies 
considerably but most outwash is poorly
sorted with gravel- and sand-sized particles 
intermixed The lenses of outwash com
monly are convoluted and distorted. 

A localized patch of loess, several feet 
thick and assigned to the Illinoian Stage 
(Loveland Formation), was exposed in an 
excavation for highway construction on the 
bluff at the intersection of Interstate Route 
435 and Missouri Highway 210 (SE~ SW'A 
NE~ sec. 9, T. 50 N., R. 32 W.) about 5 
miles east of the line of the cross section 
(Bayne et al., 1971). The Illinoian loess is 
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.A GEOLOGIC CROSS SECTION OF THE MISSOURI RIVER VALLEY 

separated from the Kansan till by a poorly
developed paleosol .(Yarmouth). In most 
places, Illinoian loess has been removed by 
erosion or incorporated into the. Sangamon 
paleosol The Sangamonian Stage is repre
sented by one of the most extensively 
developed and widespread of the Pleisto
cene paleosols. The Sangamon is recog
nized ov~ large areas }n northeastern 
Kansas and northern. Missouri Develop
ment of the S~on soil was so intense 
that in most areas where the interveztlng 
Dlinoian loess (Loveland) was deposited, 
soil-forming processes extended all the way 

through the Illinoian loess and into the 

underlying Yarmouth paleosol {Bayne et 

al., 1971). The Sangamon paleosol is typi

cally 1 to 3 feet thick, but the lm.derlying 

zone ofweath.erlng extends to a depth of 

several feet mplaces where the paleosol is 

developed on glacial drift The weathered 

zone is oxidiied to shades of yellowis~. 

brown to reddish-brown, leached of cal

cium carbonate minerals, and typically 

overlies dark- gray "fresh" unweathered till 

and outwash. 


The Sangamon paleosol is overlain by 
a thick layer of loess assigned to the 
Wisconsinan Stage. The loess is over 75 
feet thick inplaces along the bluHs and is 
easily recogcized by the homogeneous 
texture, tan to yellowish-btown color, and 
th.e property of standing in vertical face .in 
excavations. Most of the section of 
Wisco11f?inaJl...age loess is·assigned to the 
Peoria F.ormation. 

Along the Missouri River bluffs, in 
particular the central business district of 
Kansas City, the loess deposi~ have been 
extensively disturbed by industrialization. 
In the early days of Kansas City it was 
common practice to ''push a bill into a 
valley' to make space for the construction 
ofbuildings and streetS. 

River Valley-fill Deposits 
Variations in the thickness of surficial 

materials that fill the lower part of the 
bedrock valley of the Missouri River are 
controlled by erosional irregularities in the 
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''buried" bedrock surface. Differences in 
surface elevation across the floodplain are 
relatively small and have little effect on the 
thickness of the valley fill materials. 

The thickness of sur.ficial materials 
varies considerably when traced from north 
to south across the valley. The thickness is 
controlled almost entirely by the topo
graphi~ expression of the ''buried" bedrock 

. valley. The average thickness is 125 feet 
along the north.em two-tJ'lirds of the valley, 
increasing to 186 feet in a deep, east-west 
trending trench and decreasing to 85 feet 
on an elevated surface south of the trench.. 
The elevated surface is 30 feet higher than 
the bedrock valley north of the deep trench 
and is intezpreted to be a bedrock terrace, 
an ~dication of more than one episode of 
valley erosion. . 

The major part of the surficial materi 
aJs is classified as alluvium. These are the 
sediments that were t:ra:Osported and 
deposited by the Missouri and Kansas . _ 
rivers and their ancestral connterparts. The 
alluvium is subdivided :into three catego
ries based on particle. size, (in general, the 
paxticie size increases with depth): (a) The 
upper 10 to 35 feet of the alluvium is · 
floodplain deposits of silt, clayey silt and 
fine-grained sand that settleO. from the 
backwaters when the Missouri. River J 
overflowed its banks. A soil profile has 
developed in the upper few feet. The 
floodplain deposits at Kansas City have 
been disturbed extensively by :indusb.'~a
tion, including the construction of a system 
of earthen levees 20 feet high along the 
river. (b) The floodplain deposits are 
underlain by 75 to over 100 fe~ of sand 
with lenses of gravel. The gravel.lenses are 
dispersed throughout the sand section and 
are rarely traceable for more than a few 
hundred feet. The maxim.um thickness of 
the .individual gravel lenses ranges from a 
few :inches to several feet. In places, isolat
ed pebbles of gravel are scattered randomly 
throughout the sand section. The sand is 
predominantly quartz but a high percent
age consists of fine-grained 10ck fragments 
and other minerals. Particles in the gran
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ule- to pebble-size range are mostly locally
derived chert and limestone, but a small 
percentage is pink quartzite, granite and 
gneiss that has been transported by conti- J 
nental glaciers from a northern source area, 
probably from as far north as Minnesota. 
Well-rounded small fragments of lignite are 
abundant at several horizons. {c) The 
lower (approximately) 5 feet of the alluvi
um contains isolated deposits of boulders 
with lenses of i::oarse-grained quartzose 
sand. The unit is informally called the 
"boulder" bed in reference to the large 
boulders and blocks that comprise a signifi
cant part of it. The largest boulders appear 
to be a few feet in greatest dimension and 
rest on the buried bedrock valley floor. The 
majority of the large boulders are lime
stone, but glacial erratics of pink quartzite, 
granite, and gneiss are common. The 
"boulder bed11 is traceable intermittently in 
bormgs across the width of the valley. The 
association of boulders with lenses of 
coarse-grained sand indicates the deposit 
was worked by high-velocity currents. The 
large size and relationship of the boulders 
predud.es distant transportation by run
ning water and suggests that the boulder 
bed was derived from the glacial lobe that 

Figure 4. 
Solutionfeatures in 
the upper 
Argentine 
LimestoneMember. 
Excavationfor 
I11terstate Route 
610 at the Summit 
Ave.· Bridge, 
Kllnsas City, 
Missouri, 1981. 
The retainingforms 
cover the solution 
cavities and 
stabilize loosefill 
materials in them. 

filled the deep trench with till. 
The uppennost 15 to 30 feet of allu

vium is classified as Holocene in age and 
:includes the sediments underlying the 
.floodplain, fom1ing low terraces along the 
river, and in transport in the river channel. 

The thick section of alluvium ~derly
ing the Holocene deposits is believed to be 
of Wisconsinan. mage (Late Pleistocene) 
(Heim and Howe, 1963; O'Connor and 
Fowler, 1963, and Dort et al, 1987). .J!

A Holocene and Wisconsin.an verte- , 
brate fauna has been collected from gravel 
bars along the lower reaches of the Kansas 
River (Martin et al., 1979; Johnson and 
Martin, 1987). Wisconsinan-age deposits 
are currently being eroded in response to 
an increase in channel depth brought on by 
deep-dredging operations for sand and 
graveL and the construction of dams . 
upstream, which has increased the scour
ing capacity of the river, resulting in ero
sion through the Holocene and into the 
Wisconsin.an deposits. ~ 

The deepest part of the buried bedrock 
valley is filled with a heterogeneous mix
ture of clay- to boulder-size material, 
consisting of numerous rock and rrtineral 
types. The abundance of gray clay in a 
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heterogeneous mixture of clay- to boulder
s:ize particles suggests this material is a 
glacial till The gravel-sized fraction 
includes glacial erratics ofpink quartzite 
and locally-derived limestone. The glacial 
till underlies the alluvium and is about 15 
feet thick. In comparison to the width of 
the buried bedrock valley, the portion that 
is filled with till is relatively narrow. Jn 
reality, the till fills the lower part of a deep 
trench eroded into the bedrock valley floor. 
Borings C-1, ..2, -3 for the TMRT are located 
to give information about the deep trench. 
The drill .in Boring C-3 penetrated 12 feet of 
limestone, interpreted to be a large boulder 
or block. 

The bottom of the deep trench is about 
90 feet below the surface of the bedrock 
terrace south of it, and 60 feet lower than 
the bedrock surface north of the trench. 
The till-bedrock contact at the bottom of the 
trench is 555 feet (m.s.L). The section of till 
.in the excavation for the I-670 Interchange 
(Figure 2) is about 950 feet (m.s.L) near the 
!Ughest elevation in Kansas City. The 
difference in elevation is almost 400 feet, .an 
indication of the minimum thickness of the 
ice sheet that filled the Missouri River 

Valley and advanced southward over the 

highest hills. This figure is based on the 

assumpf:;ion that the till at both places was 

deposited from the same ice lobe. 


A deep comparable trench was en
countered in boreholes during construction 
ofthe Intercity Viaduct for Interstate Route 
70 across the Kansas River, approximately 
2 miles upstream and southwest of the 
TMRT. ·O'Connor.and Fowler (1963) report 
that the trench :is 1,.500 feet wide, 150 feet 
deep and is filled with glacial till The 
elevation at the bottom of the deep trench 
. is 515 feet (m.s.1.), a figure that compares 
somewhat favorably with the 555 foot 
elevation at the bottom of the deep trench. 
~orded from boreho~ data during the site 
mvestigation fur the T.M:RT. Sections of 
alluvium underlain by glacial drift with a 
total thickness of 150 to 200 feethave been 
recorded from borehole samples at several 

additional places along the Kansas and 
Missouri River valleys at Kansas City. 
These places of relatively thick sections of 
alluvium and .glacial drift appear to be 
restricted to nar.row, deep trenches. Most 
of the information about them is included 
in unpublished site investigation reports. 
Whether the deep trenches are integrated 
into a single system with a common base 
level has not been determined due to the 
lack of subsurface data. The depth, loca
tion and the extent of the deep trenches 
within the lower Kansas·and Missouri rive 
valleys are of considerable importance in 
design of deep structures :in the Kansas 
City area. 

There is general agreement that the 
deep trenches were eroded into the bechoc 
valley floor by large volumes of meltwater 
shortly before or during the maximum 
advance of the Kansan ice sheet (Fishel, 
1948; O'Connor and Fowler, 1963; Heim 
and Howe, 1963b; Si.nuns, 1965; Aber, 
1988). . 

The Kansan (middle Pleistocene) was 
the most extensive Pleistocene glaciation 
and the only one to reach the Kansas City 
area (01Connor and Fowler, 1963). Conse
quently, the glacial till filling the deep 
trench is assigned to the Kansan Stage. 
Also, it .is xeasonable to assume that at leas 
part of the "boulder bed" that comprises th 
lower several feet of alluvium is of Kansan 
age and represents glacial outwash that 
was deposited from meltwater issuing fror 
the receding ice lobe after it had advanced 
into the valley and filled the trench with till. 

The KansEin: drift }las an age range 
between 0.7 to 0.6 million years B.P. (befor1 
present) based on radiometric dating of 
volcanic ash, biostratigraphy and paleo
magnetism of till (Aber, 1991) . 

Revision of the standard classification 
system of Pleistocene units for the midcon· 
tinent U.S. has been proposed by Rich- . 
mond and Fullerton (1986); Morrison 
(1991); and Aber (1991). Early and medial 
Pleistocene units have been assigned to the 
informal time division Pre-Illinoian and Uu 
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name Kansan is abandoned. The chrono
stratigraphi.c equivalence of the glacial 
deposits at Kansas City, Missouri with 
sections in other areas of the midcontinent 
has not been determined. Until the matter 
is resolved, the Kansan, a well-established 
name, is retained in this paper for glacial 
deposits along the Missouri River bluffs 
and in the deep bedrock trench at Kansas 
City. The classification system of Bayne et 
al. (1971) is .followed in this report. 

DESCRIPTION OF BEDROCK UNJIS 

The bedrock addressed in this study 
comprises a sequence of strata over 550 feet 
thick that is divided into 75 formally
named stratigraphic units that c1;msist of 
four lithostrati.gTaphic groups (in descend
ing order): the Kansas City and Pleasanton 
Groups, Missourian Series, and the 
Marmaton and Cherokee Groups, 
Desmoinesian Series, Pennsylvanian 
System. The stratigraphic classification of 
the Pennsylvanian System is undergoing 
revision by midcontinent geologists. The 
classification currently in use by the 
Missotiri Department ofNatural Resources, 
Division of Geology and Land Survey 
{Thompson, et al., 1993) is retained in this 
report until an agreement is reached 
among midcontinent state geological 
surveys. 

A composite stratigraphic section of the 
Pennsylvanian-age bedrock units along the 
line of the cross section is included in Appen
dix 1. Included :in the section are some of 
the proposed revisions in classifications. 

The long cores (B-1, -2, -3, -4, -5) from 
the site investigation for the Trans-Missouri 
River Tunnel project provided the neces
sary data to make a detailed stratigraphic 
analysis of the subsurface bedrock units. 
Prior to the current investigation, th.ere was 
insufficient detailed stratigraphic :informa
tion concerning the approximately 300 feet 
of bedrock that comprise the Lower 
Pleasanton, Marmato~ and Upper Chero
kee Groups in the vicinity of Kansas City.. 
This rock sequence makes up the bedrock 
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section that lies below the elevation of the 
major river valleys and is accessible only by 
subsurface metl'tods of investigation. 

Kansas City Group 
The average thiclmess of the Kansas 

City Group is approximately 260 feet :in the 
Kansas City area (Greene and Howe, 1952). 
The upper 50-75 feet has been removed by 
erosion along the line of the cross section. 

. The middle part is exposed along the 

Missouri River bluffs and is approximately 

150 feet thick; the lower 40 feet lies below 

the elevation of the floodplain of the 

lvfissouri River. 


The Kansas City Group consists 
mostly of limestone and shale beds that 
alternate throughout the section. The 
Bethany Falls Limestone Member crops out 
on the south bank of the Missouri River 
and is the oldest exposed bedrock unit. 

The Argentine Limestone Member is 
found near the tops of the hills and is 
deeply weathered, especially at places 
where the Island Creek Shale Member is 
relatively thin. Sdlution along joints has 
widened some of them to more than 2 feet 
and a phlnacled surface has developed on 
the Argentine at places where solution has 
been excessive. Cavities and solution
widened joints are filled with reddish
brown plastic clay. At a few places, glacial 
erratics of resistant rock an.d mineral types 
are embedded in the clay. 

Pleasanton Group 
The Pleasanton Group is about 110 

feet thick and consists predominantly of 
gray shale with beds of sandstone near the 
top, middle, and bottom of the gToup. 

The Exline Member, a tjlin, persistent 
bed of limestone, is a diagnostic marker 
bed in the lower part of the Pleasanton 
throughout northwestern and west-central 
Missouri 

The complete fuickn.ess of 1:h.? Pleasan
ton Group was encountered in test boring 
B-5 and the lower part of the group in test 
borings B-~, -2, -3, an.d-4 fortheTMRT. 
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